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PREFACE. 



A WORK upon the Practice of the Crown Side of 
the Court of Queen's Bench, has not until lately been 
much wanted, the whole of the business being hitherto 
transacted by Clerks in Court, who were intimately 
acquainted with the PraG<;ice. The kindness and 
readiness of the Officers of the Crown-Office, in 
answering all questions of practice put to them by 
Gentlemen at the Bar, left the Bar little to wish upon 
the subject; and the Attornies, practising on the 
Crown side of the Court, were not interested in having 
a published Practice of the Crown-Office, as the 
Clerks in Court rendered any interference upon their 
part unnecessary. The recent Act of Parliament, 
6 & 7 Vict. c. 20, however, by throwing open the 
practice of the Crown side of the Court to the 
Profession generally, and doing away with the Clerks 
in Court, has rendered it of the last importance to 
the Profession, and particularly to Attornies, that 
there should be a work upon the subject,— simplifying 
it, rendering it easily intelligible, — on the correctness 
of which they can safely depend. The Attornies, and 
particularly the London Agents, are placed in cir- 
cumstances of some difficulty : they are now called 
upon to exercise their Profession, in ia department 
a2 
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not at all familiar to them ; they are thrown entirely 
upon their own resom'ces, at a time when they have 
little to guide them; the regularity of their proceeds 
ings upon this particular subject depends entirely 
upon their knowledge of the practice of the Crown- 
Office, at a time when they have few means of 
acquiring that knowledge ; even the very Writs must 
be framed by them, although they know little of 
their forms, and less of their appHcation. To them, 
therefore, a work such as I have above described, 
must be highly valuable. 

To the country Attorney, also, it must be of great 
importance ; so many orders, convictions, indictments, 
are now removed by Certiorari, and so many and 
such serious mistakes are made in the practice of 
removing them, that it must be desirable to them to 
have a work which will relieve them of the odium 
and blame they incur from their clients, for the delay, 
and the costs, and oftentimes the failure altogether, 
which such mistakes occasion. 

To those also interested in corporations, or for 
corporators, who wish thoroughly to understand cor- 
porate rights, and the best and safest means of 
asserting them, a work of this kind must be of 
serious importance. 

And lastly, to Gentlemen at the Bar, a good work 
upon this subject is most desirable : few of them have 
had the opportunity of making themselves thoroughly 
acquainted with the many and various subjects, which 
constitute the Practice of the Crown side of the 
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Court of Qaeen's Bench; hitherto there was hat 
one work upon the suhject, and that not perhaps 
such a one as they would willingly consult. 

I do not of course mean to say that this little 
work has any pretensions to he deemed such a work 
as I have ahove descrihed. As to its accuracy, indeed, 
I own that I am somewhat sanguine in my opinion 
of it; — not from any idea I entertain of my own 
capability of contributing to it, but from the kind 
and unwearied readiness with which the Officers of 
the Crown-Office have afforded me all the information 
and assistance I required of them ; and I was not 
sparing of my applications to them, in all cases where 
I entertained the slightest doubt, or felt the sUghtest 
difficulty. To them I am under infinite obligations 
for the information they have affi)rded me, and for 
the readiness and kindness with which they have 
affi)rded it; to them I shall be indebted for any 
character for accuracy which this little work may 
hereafter acquire. But after all, this little work must be 
considered as merely an attempt to simplify what at 
present in deemed a complex and difficult subject; 
and whether I have succeeded at all, or to what 
extent, must be judged of by my readers. It would 
ill become me to venture any opinion upon the 
subject. 

The arrangement of the work is simple. It is 
divided into three parts: 1. The original Proceed- 
ings on the Crown side of the court, namely, 
mdictments originaUy preferred here; criminal 



informations, filed either by the Qaeen's Coroner and 
Attorney, or by the Attorney-General ex officio;' 
and Informations in the nature of Qm Warranto* 
2. Proceedings in- the court, as a court of supervision 
or appeal : namely, by Certiorari, Writ of Error, and 
Mandamus. 3. Collateral proceedings, namely « 
Articles of the Peace, Attachment, and Habeas 
Corpus. 

In treating of the original proceedings, I first treat 
of Indictments as preferred in this court, of Criminal 
Informations filed by the Queen's Coroner and 
Attorney, and of the like Informations ^ed hy 
the Attorney-General €a> officio / I then treat of the 
Process upon these Indictments and Informations, 
Outlawry, Bail, the Appearance and Plea, Reptication, 
&c.. Demurrer, Suggestions for Trial in another 
coimty. Proceedings to compel the defendant to go 
to Trial, Costs of the Day for not proceeding to Trial j 
the Notice of Trial, Nisi Prius Record, Jury Process, 
and all the other proceedings to and at the trial ; the 
Postea, New Trial, Arrest of Judgment, Costs ; the 
Judgment and Execution. In- treating of the Infor- 
mation in nature of a Quo Warranto^ after stating at 
considerable length in what cases it lies, within what 
time to be brought, and upon whose application 
granted, I proceed to treat of the Motion and Rule 
for it; the Information itself; Process upon it; the 
Appearance; the Pleadings; Notice of Trial; Nisi 
Prius Record, and other Proceedings to T^ial; Postea* 
Costs, Judgment and Execution* 
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' tn treating of the proceedings in this court, as a 
court of supervision or appeal, I first treat of the 
Writ of Certiorari, for the removal of Indictments, at 
the instance of the defendant, and of the prosecutor, 
together with the proceedings thereon to judgment 
and execution; then of the Certiorari to remove 
Coroners' Inquisitions ^ and next of the Certiorari tb 
remove Convictions, Orders of Justices in or out of 
Sessions, and in other cases. I then treat of th6 
Writ of Error, from inferior courts to this court, dA 
Well as from this court to the Court -t)f Exchequer 
Chamber. Lastly, in treating of the Writ of Man- 
damus, I first treat of 4t generally r ! then treat of 
the cttses, particularly, in which it Hes, namely, t6 
Justices of the Peace in or out of Sessions, to Parish 
Officers, to Corporations and Corporators, to Public 
Companies, to other Public Bodies, Public Conmiis- 
aoners, Pubhc Trustees, Lords of Manors, in Eccle- 
siastical matters, and in other cases; 1 then treat 
of the motion and rul<e, the suing out of the writ, 
the return, the pleading and proceedings to execu- 
tion, and writ of error. 

Lastly, I treat of collateral proceedings, namely, 
the Proceedings upon Articles of the Peace ; Attach- 
ment, in what cases, and the proceedings upon it; 
and Habeas Corpus, — for the purpose of bailing a 
prisoner, — of discharging him when illegally impri- 
soned, habeas corpus ad respondendum, habeas 
corpus ad testificandum, habeas corpus to remove a 
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prisoner for trial; and habeas eorpus to bring a 
prisoner up for judgment. 

To these, severally, are added fonns in almost 
every case ; certainly in every case which can be at 
all usefiil in practice. 

From this enumeration, the reader may perceive 
that a vast variety of subjects are treated of in the 
course of this little work, — and treated of very fully,, 
although in language very concise, as concise indeed 
as was consistent with perspicuity. Small as it is, 
it has been a work of great labour; but if it be 
found really usefiil, I shall consider myself amply 
repaid for the labour and pains I have bestowed 
upon it. 

J. F. A. 



4, King's-Bbnch Walk, 
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OF 

THE CROWN-OFFICE IN THE COURT OF 
QUEEN'S BENCH. 



INTRODUCTION. 

Chaptbr I. 
Jurisdiction of the Court of Queen* t Bench, in Criminal Matters, 

The Court of Queen's Bench is the supreme court in Crimi- 
nal matters in England and Wales. It had its origin in the 
Aula Regis, wherein justice was administered, sometimes by the 
Sovereign personally, and therefore called the King's Court,— 
sometimes by the High Justiciar. Out of this court, some 
time before the passing of Magna Charta, were formed the 
court of Common Pleas, for the trial of civil actions, and the 
court of Exchequer for adjudicating in matters of revenue. 
M that remain^ of the jurisdiction, was still exercised by the 
supreme court, which by degrees acquired the name of the 
court of King's Bench, and the Sovereign, in contemplation 
of law, still presides in it. See 2 Hawk. c. 3, ss, 1, 2. 

This court has cognizance of all offences committed within 
England and Wales, — treasons, felonies, and misdemeanors,— 
not only when removed into this court by certiorari, but where 
the indictments or informations are originally preferred here. 
Even where cognizance of an old offence, punishable upon in- 
dictment or information, is given to certain justices named, this 
court also has jurisdiction of it, unless the statute contain 
negative words excluding it. And therefore where, by stat. 
33 H. 8, c. 12, it was enacted that all treasons, &c. within the 
King*s house should be determined before the Lord Steward, 
it was holden that this did not exclude the jurisdiction of the 
court of King's Bench. 2 Hawk. c. 3, s. 6. 2 Inst. 549. But 
where a statute creates a new offence, not noticed by the com- 
mon law, and erects a new jurisdiction for the punishment of 
it, and prescribes a certain mode of proceeding, it seems ques- 
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tionable bow far the court of Queen's Bench impliedly has 
jurisdiction of it. 

Its original jurisdiction, in case of indictments, is confined 
to the county in which the court happens to sit at the time, 
which at present is always in the county of Middlesex ; and 
therefore a Grand Jury ftir Middlcaex, is now. every term, 
sworn in, in the court of Queen's Bench at Westminster, as 
shall be mentioned more partiodarly hereafter. But although 
the court has original jurisdiction in treason and felony, as well 
as in raisdeBoeaBors, yet it is only in case of misdemeanors that 
they allow indictments to be preferred ; the indictments for 
treason, committed in Middlesex (indusiveof the city of West- 
minster), being always, in practice, preferred at the Central 
Criminsd Court ; and the indictm c nt sr for felony, either in that 
court, or at the Court of Quarter Sessions for Middlesex or 
Westminster respectxrdy. By infocmction^ however, they have 
cognizance of all offences, under felony, committed within 
England and Wales ; and the records being made up, are sent 
to be tried before the judge at niii prius, at the sittings or 
assizes of the county in which the offence was committed, 
UBless the couvt, for sdme reason, order a tml at bar. 

Where, however, an indictment is removed into this court by 
CgrHefari, if it be an indictment £ok treason^ it most be tried 
^ bar, bcfoce a jmy of the jNroper county ; thfi court ktete bo 
authority to send it to be tried bdore a jndge at the aisiaes. 
And the same was the case formeriy in IdoniCK; but by stat. 
6 Hen. 8, c. 6, " the Justices of the Kingf s B^sch shall hmm 
foil authority,, by their discrctioo, to reaaaiHl and wend down, 
as wdl the bodies of all felons tad murderera^ biotiigtat or le- 
mopved before the King in his bench,, as^ their iadictBBents, into 
the counties where the same mtarders or fdooics hove been 
committed and done^ and to command all Jostices of gaolddl- 
v«7, Juaticei of the peace, and all oUi«: Justicei and Comnus- 
sioners, and every of them, to proceed and determine upom all 
the aforesaid bodies and iBdietBaeats so removed, alter the 
course of theeomnionlaw, in such maimer as the said Justices 
of gaol delivery. Justices of the peaceand other Comorisaloiien 
or any of them, might or should have done, if the said prison^ 
era or indictments had never been brought into tiie said King's 
Bench." But this Act, is not extended by equity to treason^ 
2 HMwk. c. 2, #. 9. T. iZaym. 367, although it ii as to misde- 
raeaBors. This statute, however, did not give awtlMrity to tiie 
court to send indactments found or lemoivai here, or infoma- 
tions exhibited heie, to be tried at nist priusy where is p r a ct ic e 
they are idways tried; nor can this repdarly be done, witiioat 
the consent ctf the Crown, the crown not being named in, and 
therefore not bound by, the stat. Wcatm. 2; which gives the vfrit 
of nin prim. And in practice, therefoie^ it is always deemed 
necessary to obtain the consent of the AttORKy-General, to 
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a criminal cue being tent to be tried at nisi prias ; whidi 
consent is given by what is tenned a Warrant of Nisi Prias, 
wliich we shall have occasion to consider hereafter. 

As to the jurisdiction of the court in cases of Quo Warrania 
information. Writs of Mandamus, Writs of Attachment, Writs 
of Habeas Corpus, Articles of the peace, and as a court of 
Error, we shall treat of it fiilly, when we come to consider 
these several subjects in the course of the work. 



Chapter II. 

Ojfkers of the Court, 

. By Stat. € fc 7 Vict. c. 20, the Crown*oiBce of the court of 
Queen's Bench was re-modelled, and the offices of secondary, 
derk of the rules, derk of the affidavits, examiner, calendar 
keeper, derk of the grand juries, derics in court, and of the 
Queen's derk in court, were abolished ; and now the only 
officers on the Crown-side of the court are. The Queen's 
Coroner and Attorney, one Master, and one Assistant-Blaster, 
together with derks, messengers, ftc. Whidi officers are 
not allowed to act as Barristers or Attomies, or as agents for 
attomies^ either individually, or in partnership with any other 
person. Id, t, 6. If any of these officers shall, from sickness 
or other unavoidable cause, have occasion to be absent from 
his office for more than two months at a time, the Lord Chief 
Justice, by his order in writing, may give him leave of absence, 
and if necessary may appoint a deputy in his place, to be paid 
out of the salary of the principal. Id, s. 5. Certain salaries 
are assigned to them, by the Act ; Id. t. 8 ; and the salaries of 
the derks and messengers are fixed by the I^rd Chief Justice 
and the Commissioners of the Treasury ; Id. s, 9 ; but they are 
not to demand or accept any gratuity or reward, other than 
the lawful fees and emoluments of the office, Id, s. 1 1,— which 
fees are to form a fund, out of which the salaries are to be 
paid, and if there be any deficiency, it is to be paid out of the 
consolidated fimd. Id, s. 10. 

Queenfs Coroner and Attorney.'] Charles Francis Robinson, 
Esq., who before hdd this office, is confirmed in it for life by 
this Act ; sec, 2 ; and vacandes hereafter shall be filled up 
by the Lord Chief Justice, first certifying to the Commissioners 
of the Treasury that it is necessary to retain the office, and 
such certificate bdng laid before both houses of Parliament 
during ten days. Id, ss, 3, 4. One part of the duties of this 
office is, to render an account of all the fees received, and of 
all disbursements thereout for salaries and other necessary 
expenses, quarterly, to the Commissioners of the Treasury ; 
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Id. 8. 12; and also to receive and account for all fines, issues, 
amerdments, penalties and recognizances, set, lost, imposed 
or forfeited to or for the use of Her Migesty in the said court. 
Id.s. 17. 

Matter.'] William Samuel Jones, Esq., who before held the 
office of Secondary, and who was one of the clerks in court, 
is appointed a Master of the Crown-office by this Act. Vacan- 
cies hereafter are to be filled up in the manner above-mentioned. 
Id, ss. 2, 3, 4. 

Aisisiant Master."! George Bame Barlow, Esq., who before 
held the office of one of the clerks in court, is now appointed 
assistant Master of the Crown-office by this Act. Vacancies 
hereafter are to be filled up in the manner above mentioned. 
Id. 88. 2, 3, 4. 

Clerks, Messengers, Sfc."] There shall be also in the said office 
so many clerks and messengers as the Lord Chief Justice shall 
determine to be necessary and proper, — ^to be appointed by the 
Queen's Coroner and Attorney, with the approbation of the 
Lord Chief Justice, a preference to be given to those who were 
before in the office. Id. s. 2. Their salaries are fixed by the 
Lord Chief Justice and the Commissioners of the Treasury. 
Id. 8. 9. 

Attomies.'] The Solicitors for the several public boards, and 
all persons admitted or admissible to practice as Attomies in 
the Court of Queen's Bench, shall be allowed in like manner 
to practice on the Crown-side of the said court, upon payment 
of such fees in respect of the business transacted by them as 
shall by the Lord Chief Justice and Judges of the said court 
be appointed. Id. s. 14. And all the acts, duties and services, 
heretofore done performed and rendered by the clerks in court 
on the Crown-side of the said court, shall hereafter be done 
performed and rendered by the said solicitors and attomies, in 
like manner as the business of the like description is now 
transacted on the civil side of the said court. Id. s. 11. 

Fees."] The Lord Chief Justice and the Judges of the said 
Court, or any three or more of them, shall establish and ordain, 
at their discretion, a table of fees to be thereafter taken by the 
said Queen's Coroner and Attorney, and master, and to vary 
and afterwards modify the same from time totimeas they shaU 
think fit ; and the fees so established and ordained shall be 
deemed and taken to be the lawful fees of the Crown-office. Pro- 
vided, that no fees shall be demanded or taken in the course 
of any proceedings carried on in the said office directly at Her 
Majesty's suit and charge. Id. s. 15. 
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And in purauance of this authority, the court, by RG. H. 
7 Vict., have established the following Ust of fees : — 

£. 9. d. 
Appearance Fee on any Infonnation Quo Warranto, 

each defendant 2 
Pleading Fee on the like - - each defendant 5 
Retraxit or Confession - - - - -050 
Judgment .... - first defendant 070 
Judgment ..... each other 036 

Copy of any proceeding when required. — ^Not more 

than ten Sheets . - - . . .050 

If more per sheet 6 

"Writ Fee. — ^For every Attachment, Venire, Capias 

or Distringas ad Respondendum .050 
Subpoena to testify - . - .026 
Procedendo - . . . -050 

Habeas Corpus 050 

Attachment of Contempt . . - 5 
Venire facias Juratores - . - 5 
Distringas Juratores - . . .050 
Subpoena to answer . - - .050 

Certiorari 080 

Exigent, Capias utlagatum, cum Procl., 
Capias and Distringas ad Satisfacien- 
dum, Elegit, Fieri Facias, Levari, Con- 
tumace Capiendo, or other Writ after 

Judgment 050 

Mandamus and Prohibition - - 5 

Mittimus . . - - - -050 
Filing every Indictment, Information, AflSdavit, or 

other proceeding - - - . . -010 
Every Recognizance - - . . - .030 
CertLftcate of indictment, &c. found, or Information 

filed, or other proceeding . - . - 5 

Attendance on Subpoena . - for expenses 110 
Attendance at Assizes - - expenses only 

Attendance before House of Lords and Commons, 

or their Committees - - for expenses 1 1 
Search - . - . . each Term 10 

Signing every Information granted by the Court .068 
Special Jury .... nominating I I 
Administrating Oaths in Court - - - - 2 
Certificate of Transportation Order - - - 2 6 

FQmg the Notification 026 

Taxing every Bill of Costs less than three Folios - 1 

If more per sheet 4 

On every Reference, and for the Report - - I I 
For Settling every Bond of Security - - - 10 6 
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£. s. d. 
Vat merj F.mmlnati6ti and AckuDwlcdgment on In* 

terrogatoriei - ; * . ^ .-.. - - - 1 1 Of 
InroUing. Interrogatories and Answers per Sheet 4 
Affidavits and: Rn)es.<^Seibrch for ■ -. per Term 4 
Ddlvering out, under Judges' Order, 
. lor- production at Asaiz^iSlK:. - 1 1 (O 
Putting Case in Grown Paper for Argument - - 1 O 
Rules .-^DrtfwMig and dnttriog each Rule to Plead,- 

■ Repl]r, &c.^ or return a Writ - -- - 1 O 
Every other ilufe . : -. ' „ --020 
' If exceeding- seventy-two words,' for etch 
» eigfateenr words -- - - -^ - 3 
Copies of. Rules.— *Half the chaxlgc for tiie -original. 



- Chapter -III. « 
-Riiles 0/ CoUrti 
- HU-. 14 Oar. I. 1638. 



Before or Writ of Error to- reverse Ouilawrf in F^Umy be 
aU&wedt Party to mfrehder to tke-Marihal. 

It is ordered, that in ftU writs of terror to reverse outlawry 
in felony, homicide, .or murcl^r^ the. party render themselves 
to the prison of the Marshal, before that the said writs are 
applied for in court, or ai copy of thef recenL 



BaU on Habeas Cmyui. 



And it is further ordered, that firom henceforth, no bail be 
tendered' or put in upon any habeas corput, untn the habeas 
corpus, and the causes for which the bail Is to be put in, be 
returned, to the end it may appear what the cauaes are ibr 
which the defendant is detained, and bails may be duly taken, 
and the habeas corpora and bails duly filed. 

HU. \3 8f 14 Car. 2. 1662. 

No motion to be made in arrest of Judgment itfter Verdigi, 
unless toefdndant m Court. 

It is ordered that no motion dnll be made m azmt of 
judgment upon a verdict found for t^ kid the IQng» on 



information or indictment,^ unless the defendant in such 
information or indictment be-persbnaHy here in court. 



Easteri 21 Oar, "2, 1669. 



Defendant appearing upon the Extent must plead the 
»ame Term. 

It is ordered that every defendant who shall hereafter 
appear upon the writ of exigent, to any indictment or informa- 
tion in this court, shall pFekd-to suoli inidictment or informa- 
tion in the same term in which he shall so appear. 



Trin, 23 Car. 2, 1671. 

No Certiorari to issue to Wales {except for Indictments for Riot, 
Assault,' Forcible Eritrtf and Detainer), without motion in 
Court. 

No certiorari shall issue for any indictment whatsoever in 
any county whatsoever within the dominion of Wales, unless 
the writ shall have been allowed in open court upon notice, 
(indictments for riots, assaults, and trespasses, for forcible 
entries and forcible detentions, excepted.) 



Hi/. 33 Can 2. 1680. 

None taken on capias utlagatum shall be discharged but by 
supersedeas, founded on bail put in to bring a Writ of 
Error. 

It is ordered; that if any defendant outlawed at the suit of 
the lord the King shall have been taken upon the writ of 
capM^^ti^Za^^ttin,'heisliali not be discharged from the custody 
of the* sheriff by the drdier or consent of any clerk of the 
office of the coroner of this court, without the writ of super- 
sedeas, founded upon bail being put in to bring a writ of error 
to revoke such outlawry, under paiti of expulsion of such 
clerks ; and that such writ shall be sealed in due manner, with 
the seal used in the same office. 



Mich. 35 Car. 2. 1683. 
Information to be filed befwe Subpoena issues. 

It ii ordered^ that no writ of Subpoena shall be issued before 
that the information is filed. 
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Trin. 12 WiU. 3. 1700. 

Mandamtu and Returns to be inroUed by the Clerks in Court, 
the term when returned. 

It is ordered, that all writs of mandamus and returns shall 
be entered of record, in the same term in which they are 
returned, by the clerks in the office of the Crown. 



HU. 1 Anne, 1702. 

No Indictment removed by a Prosecutor to be filed, ioithout 
leave from a Judge, 

It is ordered, that no indictment, removed into this Court 
by certiorari allowed at the instance of the prosecutor, shall 
be filed, without leave of one of the judges of this Court first 
obtained. 

Mich. 2 Anne. 1704. 

No Order or Conviction concerning the revenue to be filed, 
without notice to the Attorney-General. 

It is ordered, that no order or record of conviction concern- 
ing the revenue of the Lady the Queen, returned into this Court, 
shall be filed, before notice thereof shall be given to the Attor- 
ney-Greneral. 

HU. 2 G. 2. 1729. 

No Certiorari to issue in Term-time without motion. 

It is ordered, that in future, no writ of certiorari in any 
cause whatsoever shall issue out of this Court in term-time, 
without motion in open court first made by counsel in that 
behalf. 

Tnn. 17 G. 3. 1777. 

Attachment. 

It is ordered, that attachments shall be absolute in the first 
instance, only in the three following cases ; viz. first, for non- 
payment of costs on the master's allocatur ; secondly, against 
a sheriflF for not obeying a peremptory rule to return a writ, 
or to bring in the body ; thirdly, for contempt of the court in 
the execution of the process of the court. 
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7Vtn.21G.3. 1781. 

Four Paper Books to be made in aU Semons Cases. 

It is ordered by the Court, that in fature four copies shall be 
made of all sessions cases intended to be argued in this court, 
and one of such copies delivered to each judge ; and that two 
of the said copies shall be made by the Clerk in Court for the 
prosecution, and the other two by the Clerk in Court for the 
defendant. 

2Vin. 21G.3. 1781. 

On Grand Jury bill found. Clerk in Court to certify. Judge may 
issue his warrant. Recognizance to be taken for Defendant 
to appear and plead toithin the first eight days of the next 
Term and personally on return of the Postea, if convicted. 

It is ordered by this Court, that in ftiture, when the Grand 
Jury bring into this Court any indictment found by them 
against any person or persons, the derk in court for the pro- 
secutor do certify the same.to one of the Justices of this Court 
in order that such justice may (if he thinks proper) immediately 
issue his warrant thereon for the apprehending of the defend- 
ant : and that on the defendant's being in custody he shall 
enter into a recognizance and be admitted to bail in such sum 
as the judge shall direct, with condition that he the said de- 
fendant shall appear and plead to such indictment within the 
^t eight days of the then next term, and shall personally 
appear in this court on the return of the postea, in case he 
shall be convicted. 

Mich, 29 G. 3. 1788. 

Jfler verdict. Defendant's Affidavits to be first read, then Prose- 
cutor's, then Defendants Counsel heard, and then Prose- 
cutor's ; after judgment by default. Prosecutor's Affidamts 
first, then Defendants, then Prosecutor's Counsel, and then 
Defendants; if no Affidavits, Defendants Counsel first 
heard, and then Prosecutor's, 

It is ordered, that when any defendant shall be brought up 
for sentence on any indictment or information after verdict, 
the affidavits produced on the part of the defendant, if any 
such are produced, shall be first read, and then any affidavits 
produced on the part of the prosecution, shall be read, after 
which the counsel for the defendant shall be heard, and lastly 
the counsel for the prosecution. 
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And when any defendant shall be brought up for sentence- 
after judgment by default, t&e ■^nneeutdr's affidavits shall be 
first read, then the defendant's affidavits shall be read, after 
which the coarfsel for the prosectttion irtiall be heard, and 
lastly the counsel for the defendant. 

If no affidavits shall be produced, the counsel fbr khe 
defendant shall be first heard, and then the counsel for tK^ 
prosecutor. 

On enlarging Rule Niti for an Information^ Defendant to 
undertake to cq^pedii and fMA mfJTfile Affidavits a week- 
before the Term to which the Rule is enlarged. 

Doubts having arisen as to the terms on which a ivle nisi 
for a criminal information should be enlarged from one' term 
to another ; the court directed enlarged rules for the future to 
be drawn up in the following form. 

The Kingl It is ordered, that the — ^-^ dtfy of the next term 
against I be peremptorily fdrther giten to the defendant to 

j show cause why an information should not be 

J exhibited against him for certain misdemeanors, 
upon the undertaking of the said defendant, in case such in- 
formation shall be granted, to appear thereto immediately; and 
that unless he shall plead within four days next after the 
information shall be filed, the prosecutor may sign judgment as 
for want of a plea. And it is further ordered, that all affidavits, 
to show cause be filed a week before the n^xt term. 
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Interrogatories on Attachments. 

VThereas it sometimes happens that persons against whom 
attachments have been ordered by the court, escape the punish- 
ment due to their offences, in consequence of the insufficien- 
cies of the interrogatories exhibited to them ; And whereas it 
is essential to the due administration of justice that interroga- 
tories should be so framed as to procure a full, fair, and Iwnd 
fide investigation of the whole subject of alleged criminality : 
It is ordered, that for the future, all interrogatories filed and 
exhibited in consequence of any rule or order of the court, . 
shall be signed by counsel. 
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HILARY TERM, 1644. 

Rulef, Orderi, and RegulaHons, made by the Lord CMef Justice 
and Jwiges of the Court of Qi^etC% Bench, for the itsuing, 
returning, and filing of Writs, and other matters and things 
reiating to the Practice and general Business to be trans- 
acted on the Crown-Side of the said Court, pursuant to the 
Statute 6 Vict, c, 20. 

1. The Queen's Coroner and Attorney, and Master on the 

Crown side, shdl have the care and custody of the 
Records and other proceedings on the Crown side of the 
said Court. 

2. Rvery Writ issued on the Crown side of the Court, shall 

be prepared and ingrossed by the Attorney or party suing 
out tiie same ; and the name and address of such Attorney 
or party suing out the same shall be endorsed thereon ; 
and every such . Writ shall, before the issuing thereof, 
be sealed with a Stamp, to be provided for that purpose, 
and kept at the Crown-Office, and an entry of every 
such Writ, together with the name and address of the 
Attorney or party issuing the same, shall be made in a 
book to be kept at the Crown-Office for tiiat purpose. 
8. Every Writ of Certiorari, Subpoena, Habeas Corpus ad 
Subjiciendum, and Habeas Corpus ad Respondendum, 
shall be tested as of the day on which it is actually issued ; 
and every Writ of Certiorari and Habeas Corpus, if 
issued in Term, shall be made returnable immediately, 
before the Queen at Westminster, and if issued in Vaca- 
tion, shall be made retumaUe immediately, before a 
Judge at Chambers, or on a day certain in the ensuing 
Term, before the Queen at Westminster, unless other- 
wise ordered. 

4. Every Writ of Attachment of Contempt shall be tested 

and made returnable on a day certain in Term, before 
the Queen at Westminster 

5. Every Writ to compel an appearance shall be tested and 

made returnable on a day certain, either in Term or out 
of Term ; and in case no appearance shall be entered at 
the end of four days (exclusive of the return-day thereof), 
further process may issue to compel an appearance, 
which latter process shall be tested -on the return-day 
of the previous process. 

6. Every Writ of Venire facias Juratores shall be tested as of 

the day on which Issue is joined, or (if there be a con- 
tinuance, on the day of the last continuance (previous 
to the award of Distringas Juratores) and shall be made 
returnable on a day certain, or immediately, before the 
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Queen, at Westminster, dther in the same or the next 
Term, as occasion may require. 

7. Every Writ of Distringas Juratores shall be tested as of 

the day of the return of the Venure facias Juratores, 
and shall be made returnable on a day certain in the 
next ensuing Term, before the Queen at Westminster. 

8. Every Writ of Mandamus shall be tested and made return- 

able on a day certain, before the Queen, at Westminster, 
and there shall be eight days at least between the teste 
and return of every such Writ of Mandamus, where the 
Act required to be done is in London or within forty 
miles thereof, and fourteen days in all other cases. 

9. Every Writ issued for the purpose of Outlawry, shall be 

issued and tested, and made returnable, in such manner 
as is required by the several statutes made and now in 
force in that behalf. 

10. Every Writ of Execution may be tested as of the day on 

which it actually issues, and may be made returnable 
either on a day certain in Term, or immediately after 
the execution thereof; and the party suing forth the 
same shall endorse thereon the place of abode and addi- 
tion of the party against whom the same is issued, or 
such other description of him as such party suing out 
such Writ may be able to give. 

11. Every Writ issued on the Crown side of the Court, and 

returnable in the said Court, or before a Judge thereof, 
shall (together with the return made thereto) be filed 
(according to the exigency of such Writs respectively) 
on or before the return thereof ; and such Writs as are 
made returnable before a Judge, together with the return 
made thereto, and the Judge's Order (if any) made 
thereon, or a copy thereof, shall be transmitted to the 
Crown-Office by the Clerk of such Judge, and filed there, 
as soon as the Judge shall have made such Order, or 
exercised his discretion thereon. 

Except only that every Writ of Certiorari to remove 
Inquisitions, Examinations, and Depositions, taken 
before a Justice of the Peace or Coroner, on the commit- 
ment of any person charged with any Felony or Misde- 
meanor, shidl, on or before the return thereof, be 
delivered by the party to whom the same shall be 
directed at the Crown-Office, in case the same shall be 
returnable in Court, or at the Judges' Chambers, in case 
the same shall be returnable before a Judge ; and every 
such Writ, together with the return made thereto, as 
soon as the Court or Judge shall have exercised his or 
their discretion thereon, shall be forthwith transmitted 
to the Clerk of Assize or Clerk of the Peace (as the 
case may require) of the County, Borough, or Place 
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in which the alleged offence may appear to hav^ been 
committed. 

12. A Side-Bar Rule to retorn a Writ on the Crown side may 

be obtained according to former practice, without any 
actual Motion for the same, which shall require such 
return to be made within four days next after service of 
such Rule, if senred in London or Middlesex, or within 
eight days in all other cases. 

13. It shall not henceforth be necessary to make any Motion 

to file any Writ or other proceeding returned into the 
said Court, but the same shall be filed at the Crown- 
Office without any Rule first granted for that purpose. 

14. Copies of all Informations, Indictments, or Presentments, 

and of all pleadings thereupon, and of Mandamus, and 
Return and Traverse, or other pleadings thereupon, and 
of Convictions, Orders, Scire Facias, or Issues out of 
Chancery, and every other proceeding filed on the Crown 
aide of the said Court, shall, when required, be made at 
the Crown-Ofiice, and delivered to the respective parties, 
or other persons requiring the same, excepting copies of 
Indictments, and other proceedings in Felony, which 
shall be delivered to the Prosecutor or his Attorney only, 
unless an Order be made by Her Majesty's Attorney- 
General for the delivery of such Copy to any other 
person. 

15. The appearance of every Defendant in any Prosecution 

or Suit on the Crown side of the Court, shall be entered 
in a Book to be kept for that purpose at the Crown- 
Office, which shall state whether the Defendant appears 
by Attorney or in person, and if by Attorney, shall 
specify, the name and address of such Attorney, and 
there shall be made in the same Book, from time to time, 
an entry of the several proceedings had and taken in 
such Prosecutions and Suits respectively, with the cor- 
rect date thereof. 

16. Oue Side^Bar Rule to plead, only, shall henceforth be given 

in all cases on the Crown side (and it shall not be neces- 
sary to give any peremptory Rule), such Rule shall be 
drawn up and served as well in Term as in Vacation, 
and shall expire in ten days next after service thereof, 
except in cases of Quo Warranto, when the same shall 
expire in eighteen days. 

17. One Side-Bar Rule, only, to reply, rejoin, join in Demurrer 

or in Error, shall henceforth be given, which shall be 
drawn up and served (and no peremptory Rule given 
thereon) ; and such last-mentioned Rules shall in all 
cases expire in four days next after service thereof, except 
Rules to join in Error or join in Demurrer to Indict- 
ment, which shall expire in eight days, 
c 
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\8. In case no PIm, Replication, Rejoinder, Joinder in De^ 
murrer. Joinder in Error, or other Pleading, shall be 
entered, on the ^piration of the time limited by sudi. 
Rule, Judgment as for want of such pleading may be 
signed at the opening of the office on the next follow- 
ing morning, unless any Order of the Court or of a 
Judge, extending such time, shall have been obtained and 
served ; and in such case, judgment shall not be signed 
until tbe day alter the expiration of the time granted hy 
such order. 

19. In all cases of judgments required to be signed on verdicts 

given at Nisi Prius, the Postea shall be produced at the 
Crown-Office, and Judgment shall, in four days next 
after the Return of the Distringas (or at any subsequent 
time), be marked thereon by one of the Masters or the 
Assistant-Master, unliess a Rule shall have been obtained 
for a new Trial, or to enter judgment non obstante 
Veredicto, or to arrest Judgment in cases wherein such. 
Rules may by the practice of the Court be obtained. 

20. It shall not henceforth be necessary to give any Rule for 

Judgment. 

21. In all cases of Orders removed into this Court from an 

inferior Jurisdiction, the same shall be put into the 
Crown Paper for Argument upon a Rule to show cause 
why such order should not be quashed. 

In all other cases the Conviction or other Proceedinga 
intended to be argued shall be put into the Crown Paper 
on a Rule for a Concilium, which Rule shall specify the 
day on which the case will be put into the Paper for 
argument, and shall be drawn up and served six days at 
least before such day within forty miles of London, and 
eight days in all other cases. 

22. In all cases entered for argument in the Crown Paper,. 

the Prosecutor or his Attorney shall deliver a paper 
Book of the Proceedings to each of the two senior Judges 
of the Court, and the Defendant or bis Attorney shall 
in like manner make and deliver a paper Book to the 
third and fourth Judges of the said Court respectively, 
two days before the day on which the case will be put in 
the Paper for argument, and such sevecal paper Books 
shall in all cases (except where a Special Case is reserved 
for the Opinion of the Court) contain in the margia 
thereof, or appended thereto, and to be delivered there- 
with, the points intended to be argued, but shall not 
contain any other obseivation or matter than such 
points for argument, together with copies of the pro- 
ceedings, and a Copy of the Rule Nisi to quash, or for 
a Concilium ; and Judgment shall be given by the Court 
against the party neglecting to deliver paper Books to 
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the Judges, or deliTering the same without the points 
for argument, if the Court shall so please. 

23. Every Recognizance acknowledged on the removal of an 

Indictment, Order, or other proceeding, or to prosecute 
any Information granted by the Court, or for the appear- 
ing or answering of any party in the said Court, or for 
good behaviour, shall, after the aclmowledgment thereof, 
be transmitted to the Crown-Office, and filed there. 

24. No Recognizance shall henceforth be forfeited, estreated, 

or put upon the Estreat Roll, unless a Rule or Notice 
shall have been previously served upon the parties by 
whom such Recognizance shall have been given, calling 
upon them to perform the conditions thereof, and no 
default shall be considered to be made in performing the 
conditions of a Recognizance by reason of the Trial of 
any Indictment or Presentment, or the Argument on any 
Order, or Conviction, or other proceeding, having stood 
over, where such Indictment has been made a remanet, 
or such Indictment or Order has stood a^ttr by Order of 
the Court, or by consent in writing of the parties. 

25. No Recognizance shall henceforth be forfeited or estreated, 

or put upon the Estreat Roll in respect of any alleged 
de&ult, without the order of this Court (or of a Judge 
thereoQ. 



THE PRACTICE OF THE CROWN SIDE 



COURT OF QUEEN'S BENCH. 



Pabt I. Original Proceedings, 

II. Proceedings in the court, as a court of supervision 

or appeal. 

III. Collateral proceedings. 



PART I. 

Original Broceedings. 

Chapter I. Proceedings by indictment or criminal informa- 
tion. 
II. Information in the nature of quo warranto. 



Chapter I. 
Proceedings by Indictment or Criminal Information. 

Section 1. Indictment, ip. 2. 

2. Information by the Queen's coroner and attorney, 

p. 16. 

3. Information ex qfficio, p. 42. 

4. Process upon indictments and informations, p . 43. 

5. Outlawry, p. 47. 

6. Bail, p. 53. 

7. Appearance and plea, p. 55. 

8. Replication, Sfc, p. 61. 

9. Demurrer, p. 63. 

10. Suggestion for trial in another county, p. 66. 

1 1 . Proceedings to compel the defendant to proceed 

to trial, p. 67. 
b 
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SKCTI0M12. Coiti qf the day for not proceeding to trial, 
p. 68. 

13. Trial, 8fc., p. 69. 

14. Pottea, p. 95. 

15. New trial, p. 96. 

16. Arrest of judgment, p. 98. 

17. Co9ts, p. 99. 

18. Judgment, p. 100. 

19. Execution, p. 110. 



SECTION I. 

Indictment. 

1. What, and in what cotes, and how preferred and found, 

p. 2. 

2. Form of it, p. 3. 

1. Indictment, what, and in what cases, and how preferred and 
found. HiOfei^,. 

What, and in what cases.] An indictmeDt is an accusation 
at the suit of the crown, found to be true by the oaths of a 
grand jury. 2 Hawk. c. 25. 

It lies for all treasons and felonies, and for all misdemeanors 
of a public nature. 

Although the court of Queen's Bench have original juris- 
diction in all treasons, felonies and misdemeanors, committed 
in the county in which they happen to sit, yet it is only in 
cases of misdemeanor that they usually exercise it ; in cases of 
treason and felony, the bills are seldom, in practice, preferred 
here, unless the case be of such consequence as to warrant the 
attorney-general^ on the part of the crown, in requiring a trial 
at bar. 

How preferred and found.} There arc two grand juries sum- 
moned to this court every term, the one from the hundred of 
Ossulston, and the other from the hundreds of Elthorne, 
Spelthorne, Isleworth, Elton and Gore — all in the county 
of Middlesex : and they attend at half-past nine o'clock in the 
morning of some day early in the term, fixed for the purpose 
by the senior puisne judge on the first day of the term, at 
which time they are sworn, and are charged usually by the 
senior puisne judge. They then retire to their rooms, to 
receive any indictments which may be preferred before 
them, and to transact some routine business relating to 
presentments by constables, which it is unnecessary here 
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to notice. They the& a4ioum, one jury to the kst day 
hut two of term, the other to the last day of the term but. 
one, when they assemble reqiectiYely in their rooms, for the 
porpose of receiving any more bills of indictment, which may 
he preferred before them ; and after they have found or ignored 
tii^n, they ddiver them into court, and are then discharged by 
&e senior puisne judge present. 

Get your bin drawn by counsel, engroaa it on parchment, 
iadorae on it the names of the witnesses, and take it, with 
your witnesses, to the grand jury room. Send the biU into the 
grand jury, and three or four of the jurors will come out, and 
accompany tiie witnesses to the court, to see them sworn. 
One of the criers will then swear the witnesses in their pre- 
sence, and will certify their being sworn on the back of the 
bill ; after which the grand jury return to their room with the 
hill, and the witnesses, being in attendance, are then called in 
one after another, and examined separately. The grand jury 
then find or ignore the bill, indorsing on it "a true bill/' or 
" no bill" accordingly, to which the foreman signs his name 
as " frareman ;" and they return it, with the other bills, into 
court, as above mentioned. The bill is then filed in the crown- 
office. Pay \s, for filing. 

It 18 not incumbent upon the grand jury to find the whole 
of the bill ; they may find a true bill as to one count, and not 
a true bill as to another. R v. Pieldfunue, Cowp. 325. But» 
except in the case of murder, where they may find a true bill 
for manslaughter, they cannot find a true bill as to part of a 
coant, and r^ect the remainder. 2 Hcm^. c. 25, s. 2. 

If any witness will not attend yoluntarily before the grand 
jury, you may sue out a suhpctna to compel him. Vide post. 
In like manner, you may have a kabeeu corpus to bring up a 
person in custody, to give evidence before the grand jury. Vide 
pagt. 

2. Form of the Indictment. 

We shall notice shortly the law relating to the form of an 
indictment, under three heads : — the commencement, the body 
of the indictment, and the conclusion. 



The Commencement. 

The following is the form of the commencement of an in* 
(fictment : — 

Middlesex to wit : The jurors for our Lady the Queen upon 
ikeir oath present, that ["J. S. late of the parish of B. in the 
county aforesaid, labourer," &c.,] stating the facts constituting 
d2 
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the offence. The county or other place in the margin must be 
descriptive of the district within which the court can exercise 
jurisdiction, and within which the offence was committed : as 
for instance, in this court, the venue in the margin, must be 
the county in which the court, at the time, happens to sit, 
namely, " Middlesex ; " and the like in other cases. But for 
felonies or misdemeanors committed on the boundary or 
boundaries of two or more counties, or within 500 yards of the 
boundary, or begun in one county and completed in another, 
the indictment may charge it to have been committed in either 
county. See 7 G. 4, c. 64, «. 12. This however extends only to a 
case where the trial is in a county, and not in a borough or other 
place of limited jurisdiction. R. v. fVelsh, R. 8f M. 175. Also, 
where a felony or misdemeanor is committed on any person, or 
on or in respect of property, in or upon any coach, waggon, 
cart, or other carriage whatsoever employed in any journey, or 
on board any vessel in a voyage or journey on any navigable 
river or canal, — the indictment may charge it to have been 
committed in any county through which the coach or vessel, 
&c. shall have passed in its journey or voyage. See 7 G. 4, 
c. 64, «. 13. As to prosecutions in an adjoining county, for 
offences committed in cities and towns corporate, see stat, 38 
G. 3, c. 52; 51 G.3.C. 100; 5 ^ 6 fT. 4, c.76,5. 109; R,8fRy, 
179, 481. And as to murder or manslaughter committed by 
a British subject abroad, see 9 G. 4, c. 31, *. 7; and 2 Arch. 
P. A. 86, n. And as to offences committed abroad by persons 
holding public employments, see 42 G. 3, c. 85; 11^12 W, 3, 
c. 12 ; R. V. Shawe, bM.^S. 403. By stat. 7 G. 4, c. 64, s. 20, 
no judgment upon an indictment for any felony or misde- 
meanor, whether after verdict or outlawry, or by confession, 
default, or otherwise, shall be stayed or reversed " for want of 
a proper or perfect venue, where the court shall appear by the 
indictment to have jurisdiction over the offence." As to the 
caption of an indictment, see post. 



Body of ike Indictment. 

Description of the defendant,"] The person charged by the 
indictment, must be described by his christian or first name, 
his surname, his addition of place or late residence, and his 
addition of degree or mystery : as for instance, ** John William 
Smith, late of the parish of the Holy Trinity, in the county 
aforesaid, labourer ; James Perry, late of the same place, gen- 
tleman; Ann the wife of George Jones, of the same place, 
yeoman ; Jane Golding of the same place, single woman," and 
the like. Whether the description be a correct one, is now 
immaterial; for by stat. 7 Geo. 4, c. 64, s. 19, if any objection 
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be made to the indictment on that ground, " the court shall 
forthwith cause the indictment to be amended according to the 
troth, and shall call upon the party to plead thereto." If the 
defendant be not known, and he refuse to disclose his name, 
he may be described as a person to the jurors unknown, but 
who is personally brought before them by the keeper of the 
prison. Atwn, R. 8f Ry, 489. In indictments against a parish 
or township for the non-repair of a highway, 2 Hawk, c, 25, 
«. 68, or the inhabitants of a county for not repairing a bridge, 
the indictment may be against the inhabitants of the parish, 
townships or county generally, without naming any individual. 
A corporation aggregate, also, may be indicted by their corpo- 
rate name for a breach of duty, though not for a crime. 
R, y. Birmingham and Gloucester Railway Co. 3 Ad. ^ El, 
N. C. 223. 

But when it is necessary to describe the party charged, in 
any particular way, to bring him within the purview of any 
statute on which the indictment is framed, such statute ex- 
tending only to such persons as are specially mentioned in it : 
the indictment must so describe the party, as to bring him 
within the words and meaning of the statute, and the CTidence 
must support the description. 2 Hawk, c, 25, «. 112* 

Detcriptum of the indictor or party if^ured, 4rc.] The indictor 
or party injured, if known, must be described with certainty ; 
2 Hawk. c. 25, «. 71 ; if an individual, he must be described by 
his christian and surname ; if a corporation, by their name of 
Incorporation. But if the party be described by the name by 
which he is usually known, it will be sufiBcient ; and therefore 
where the prosecutor was named in the indictment John Han« 
cox, his real name being John Walter Hancox, but he waa 
usually called and known by the name of John Hancox : Park, J. 
held it to be sufficient. R. y. Berriman, 5 Car. Sf P. 601. So, 
where the real name was Richard Jeremiah Pratt, but he was 
named in the indictment Richard Pratt, the name by which he 
was generally known, it was holden sufficient. Anon. 6 Car. 8f P. 
408. Where the name was spelt Whyneard, the real manner 
of spelling it was Winyard, and it was pronounced Winnyard, 
the judges held it to be sufficient. R.y.Foster,R.^ Ry. 412. 
And where the prosecutrix was named in the indictment by a 
name which she had assumed, but by which alone she was 
known in the neighbourhood, the judges held it sufficient. 
R. y, Norton. R. 4r Ry- 510. On the other hand, where a pro- 
secutor is described by his right name, although it be not that 
by which he is generally known, it will be sufficient. R. v. Wil- 
Uami, 7 Car. ^ P. 298. It is not necessary to give the party 
any addition of degree or mystery, &c. ; 2 Hal. 182 ; and see 
R. y. Peace, 3 B. ^ Aid. 579 : nor is it safe to do so ; for 
where, in bigamy, the second wife was described as Elizabeth 
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Chmt widow, and it appeared in evidence that Elizabeth Chant 
was at the time in fiMt and by reputation a single woman^ the 
jndges held the misdeacription to be fttal, ahhoagh it was not 
neoessazy to have stated more than the name of the party. 
R. V. Deele^, A.^ I2y.303. 4 Cor. 4r P- 579. By stat. 7 G. 4. 
c 64, s. 20, no jadgment upon an indictment stiall be stayed 
or reversed, becaose " any person or persons mentioned in the 
indictment is or are designated by a name of oflBoe or other 
descriptive appeiiation, instead of his or her proper name oar 
names." If the names of the party be unknown, he shovild 
be described as "a person to the jurors aforesaid unknown ;*' 
see R. V. Bin, 8 Gar. 4* P. 773. R. t. Oark, R, ^ Ry. 358. 
But if at the trial afterwards it appear that the party wb 
known, the defendant cannot be convicted. See R. v. Robin- 
eon, per Richards, C. B., 1 Holt, 595. And where an indictment 
agamst an accessory before the fsct to a krceny, stated the 
Inceny to have been committed by apenon unknown, and the 
grand jury found the bfll upon the evidence of a person who 
acknowledged that he had committed the larceny : Le Blanc, J. 
ordered the defendant to be acquitted. jR.v. Waiker, 3 Gonv^. 264. 
Where, in an indictment for fUony or misdemeanor, it be- 
comes necessary to state the ownership of any property, real 
or personal, belonging to partners in trade, joint tenants, par- 
ceners, or tenants in common, it shall be sufficient to name one 
of such persons, and to state such property to belong to the 
person so named and another or others, as the case may be ; 
and whenever in any indictment for felony or misdemeanor, 
it shall be necessary to mention, for any purpose whatsoever, 
any partners, joint tenants, parceners, or tenants in common, 
it shall be sufficient to describe them in the manner aforesaid ; 
and this provision shall be construed to extend to all joint 
stock companies and trustees. 7 0. 4, c. 64, «. 14 ; see R: ▼. 
Boulton, 5 Car. Sp P. 537. 1 Ardi. P. A. 207, n. So, by 7 G, 4, 
c. 64, s, 15, in any indictment for any felony or misdemeanor 
respecting any " bridge, court, gaol, house of correction, in- 
firmary, asylum or other building, erected or maintained in 
whole or in part at the expense of any county, riding, or 
division ; or on or with respect to any goods or chattels what- 
soever, provided for or at the expense of any county, riding or 
division, to be used for making, altering or repairing any 
bridge, or any highway at the ends thereof, or any court or 
other such building as aforesaid, or to be used in or with any 
such court or other bnilduig : it shall be sufficient to state any 
such property, real or penKmal, to belong to the inhabitants of 
sudi county, riding or division ; and it shall not be necessary 
to specify the names of any such inhabitants." So, goods 
provided for the use of the poor of any parish or township, &c., 
may be stated to belong to the overseers of the poor of such 
parish, &c., for the time being. 7 G. 4, c. 64, s, 16. See R. y. 
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Went, R. 4r -fiy. 359. So, tocdi and inal«iials for reptiring 
highways, not under trustees or commissioners, may be de- 
scribed as bdonging to the surveyor of the highway for the 
time being, without specifying his name. 7 G. 4, c. 64, f. 16. 
So, buildings, gates, &c., erected in pursuance of any Act for 
making a turnpike road, or any tools, materials, fcc., may be 
described as belonging to the trustees or commissioners of the 
road, without naming them. 7 Gf. 4, c. 64, «. 17. So, pro- 
perty under the commissioners of sewers, may be described as 
belonging to such commissioners, without naming them . 7 Gf . 4, 
c. 64, s. 18. 

The fads, S^c, constituting the i^fpmceJ] Every offence must 
of course consist of certain facts and circumstances : in the 
case of an offence at common law, these fiicts, &c., are defined 
by the rule of the common law upon the sul^ect; in offences 
against statutes, by the statute creating the offence. And the 
general rule of pleading, with respect to this part of an in- 
dictment, is, that all the material facts ind circumstances com- 
prised in the definition of the offence, whether by a rule of 
the common law or a statute, must be stated ; if any one 
material fact or circumstance be omitted, the indictment will 
be bad. If, for instance^ in larceny, the indictment were 
merely to state that the defendant feloniously took the goods 
in question, without stating also that he carried them away, 
the indictment would be bad ; as the carrying of them away is a 
material part of the definition of larceny. So, an indictment 
for murder, omitting the words ex nuUikd praeogitatd, would 
be bad, even although it charged that the defendant feUmice 
murdravUf &c., which implies malice. 2 Hawk, c, 25, s. 60. 
And the same in other cases. See several similar cases of in- 
dictments on statutes, deemed bad on this ground, 2 Hawk. 
c.25,«. 110. 

Time and plaee.^ The indictment must state, either expressly 
or by way of reference, when and where each fact stated in 
the indictment took place ; otherwise the indictment will be 
bad. 2 Hawk. c. 25, s. 77, 83. See R. v. Wright, 1 Ad. ft Bl. 434. 
This is usually done, in the first instance, by stating, that the 
defendant " on the first day of August, in the seventh year o/ 
ike reign of our Sovereign Lady Victoria, by the grace of God 
of the United Kingdom of Great Britain and Ireland Queen, 
D^ender (^ the Faith, at the parish cf A.in the county afore^ 
sM** did so and so, stating the act done ; and the fkcts sub* 
sequently mentioned may be stated to have been done " then 
and there," referring to the time and place before specifically 
stated. See 2 Hawk. c. 25, s. 78. 

In the first place, in indictments for felony, time must be 
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laid to every matesial ftct, oUienrise the indictment will be 
bad. 2 Hawk. c. 25, s. 77. 2 Hoi. 177, 178. As for instance^ 
in an indictment for murder, time must be stated, not only "to 
tiie assault, bat to the stroke also, and the death. Id. But in 
misdemeanors^ it is said not to be necessary to lay a time to 
every lad, as the time first laid is deemed to be connected witb. 
all the lacts subsequently stated; 2 Hal. 178 ; but the omis- 
sion of time, even in those cases, if not objectionable in point 
of lavr, is at leut not very indicative of good or careful plead- 
ing. See R. T. HoUand^ bT.R. 607, 625. And the time so 
stated must not be repugnant, uncertain, or impossible ; and 
therefore, if an indictment state a fsct to have occurred on a 
day subsequent to the finding of the bill, it will be bad. 
2 Hmck. c. 25, s. 77. And formerly a defect in this respect 
vras not cured even by verdict, id. But now, by stat. 7 G. 4, 
c. 64, s. 20, judgment upon an indictment for felony or mis- 
. demeanor, vrhether after verdict or confession, ftc., shall not 
be stayed or reversed, for " omitting to state the time at which 
the offence was committed, in any case where time is not of 
the essence of the offence, nor for stating the time imperfectly, 
nor for stating the offence to have been committed on a day 
subsequent to the finding of the indictment, or an impossible 
day, or on a day that never happened." 

It is only, however, in cases where a &ct of commission Is 
charged, that time must be stated; where the offence consists 
altogether of an omission, it is not necessary to allege any time 
to it. 2 Hawk. c. 25, s. 79. And in cases where it must be 
stated, it is sufficient to state the day and year, without giving 
the hour, &c.. Id. ». 76, except perhaps in burglary, and night- 
poaching, and the like, where the offence must appear to have 
been committed in the night time. The true time, however, 
need not be stated in any instance, unless made necessary in 
some particular case by statute ; but the fact stated to have 
occurred on one day, may be proved to have occurred 
upon another. 2 Hawk. c. 25, s. 61. 2 Hale, 179. Yet 
it is in general prudent to state the day correctly; for the 
grand jury, from their ignorance of the rule of law upon the 
subject, often make a difficulty in finding a bill, when there is 
a variance between the time laid and that proved by the wit- 
nesses before them. 

So a place must be laid to every material fact, otherwise the 
indictment will be bad; and the place stated must appear to 
be within the jurisdiction of the court in which the indict- 
ment is found. 2 Hawk. c. 25, s. 83. Formerly, not only the 
county, but the parish or other place vnthin the county, in 
which the fact was supposed to have been committed, must 
have been stated. But as by the late Jury Act, C G. 4, c. 50, 
a. 13, the jury, in criminal cases as well as civil, are now re- 
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turned of the body of the county generally, and not de vicineto, 
as formerly, it is no longer necessary to state the parish or 
place, &c. ; it will be sufficient to state the county. See 
1 Arch, P. A. 181, n. But if the offence be local, the indict- 
ment must still show the locality with sufficient certainty ; as 
for instance, an indictment against a parish for not repairing 
a highway, must state it to be within the parish, and it must 
be proved to be so. In burglary, housebreaking, stealing in a 
dwelling house and the like, the indictment must state the 
parish, by way of local description. In all other cases, how- 
ever, even if the parish be stated as special venue, it is not 
necessary it should be proved as laid ; proof that the fact oc- 
curred at any other place within the county, will sufficiently 
support the statement. 2 Hawk. c. 25, s. 84. 

It must be positive.'] The charge must be laid positively, 
and not inferentially or by way of recital merely. 2 Hawk. 
c. 25, s. 60. Therefore a material fact laid in an indictment 
after a "whereas," would render the indictment bad. Id. 
So, the want of a direct allegation of any thing material in the 
description of the substance, nature, or manner of the offence, 
cannot be supplied by any intendment or implication whatso- 
ever ; and therefore, in an indictment for murder, the omission 
of the words " ex malitid pracogitatd," is not supplied by the 
words "felonice murdravit" although the latter words imply 
them. Id. And the like in other cases. 

It must be certain,'] It has been already mentioned (ante, p. 
7,) that the indictment must state all the facts and circum- 
stances, comprised in the definition of the offence, by the rule 
of the common law or statute on which the indictment is 
founded. And these must be stated with sufficient certainty, 
otherwise the indictment will be bad. See R. v. Rowed et al., 
3 Ad. 8f El. N. C. 180. The principal rule as to the certainty 
required in an indictment, may, I think, be correctly laid down 
thus : that where the definition of an offence, whether by a 
rule of the common law or a statute, includes generic terms 
(as it necessarily must), it is not sufficient that the indictment 
should charge the off'ence in the same generic terms as in the 
definition, but it must state the species. Therefore an indict- 
roentfor stealing "bona et cataUa** of J. S., without further 
describing them, by stating what goods pr chattels were in- 
tended, would be bad. 2 Hawk. c. 25, s, 74. R. v. Powell, 
1 Str. 8. So, where a prisoner was convicted of stealing " ten 
pounds in monies numbered," the judges held the conviction 
to be wrong, because the indictment did not specify the species 
of coin stolen. R. v. Fry, R. 8f Ry. 482. So it has been 
holden bad, to charge a man with speaking " divers false and 
scandalous words" of the mayor of a town, without setting 
63 
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out the ¥;ord8. 2 Hawk, c. 25, 8, 59. So, where an indict- 
ment, at the instance of a justice of the peace, charged a de- 
fendant that "per divena tcandaioaa, mmacia ei amien^tuomi 
verba atnuus fitit, et ipnan in exeetUume (^gleii sid prmdieti vi 
€t armit iUicite retar^kurit," and it was demurred to as beings 
too general ; on tiie part of the p rosecutor it was admitted 
that the indictment was bad as to the words, butit was aigued 
that it was sufficiently certain as to the obstruction : the court, 
howrrer, held it bad as to that also, for it was not sufficient to 
say genenlly ** retardatfit," but the act done should be 
specially set out. R, ▼. How, 2 Str, €99. So, where a de- 
ftndant was convicted on an indictment charging him witii 
having obtained a certain pro m issory note by fie^ tokens, the 
court upon motion arrested the judgment, because the fidse 
tokens were not specified in the indictment. jR. v. Munoz, 
2 Sir. 1 127. So, an indictment against a constable, charging 
that " male et negligenter se gesnf in the execution of his 
office, was quashed by the court of King's Bench upon motion, 
as being too general. R, v. Winieringhamt 1 Str. 2 ; see also 
R. v. Robe, 2 Sir. 999. So, an indictment charging a man 
with being a common defamer, rexer and oppressor ; or a 
common disturber of the peace ; or a common deceiver of the 
king*8 people, or the like : would be bad. 2 Hawk. c. 25, 
8. 59. 2 Hal, 182; see JR. v. Brian et el,, 1 Ad. & E, 436, n. 
The only exceptions to this rule are, in the cases of common 
barrators, and common scolds, in which the particular acts of 
barratary or scolding need not be stated. 2 Hawk, c. 25, 8. 59. 
And by stat. 7 6. 4, c. 64, s. 21, where the offence charged has 
been created by any statute, or subjected to a greater degree 
of punishment by any statute, the indictment shall, after 
verdict, be held sufficient to warrant liie punishment pre- 
scribed by the statute, if it describe the offence m the words 
of the statute. 

In the time laid to each material fact, also, uncertainty will 
be as fatal as in liie statement of the fieuls themselves : and 
therefore an indictment, charging the owner of a ferry with 
extorting several sums of money from several persons, between 
such a day and such a dav, was holden void. 2 Hixwk, c, 25, 
».82. 

Besides uncertainty arising from too great generality of state- 
ment, an indictment may be uncertain in other respects, and 
therefore bad. As for instance, where an indictment charged 
a miller, in the same count, with having received two separate 
parcels of barley, of four bushels each, to be ground at his 
mill, and that he delivered three bushels of oat and bailey 
meal, other and different from the produce of the said four 
bushels : the indictment was holden bad for uncertainty, as 
not showing as to which of the parcels of barley the offence 
was committed. R. v. Haynes, AM. 8f S. 214. 
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A charge also in the alternative, charging a defendant with 
having done so or so, as that he muidered or caused to be 
mnrdmd, is bad for nncertainty. 2 Hawk, c 25, «. 58. 

It mtui not he repiigfiaiit.'\ One material part of an indict- 
ment must not be lepugnaat to another, otherwise the indict- 
ment will be void. 2 HaxDk, c, 25, i. 62. Therefore if an 
indictment charge a man with forging an instniment by whidi 
A was bound to B., it is bad, for A. could not be bound by the 
instrument if it were forged. Id, So, if an indictment for 
forcible entry charge that A. disseised B., and it appear on the 
hoA of the indictment that B. was not seised in fee: it is 
bad. Id. So, an indictment for selling iron by false wei^ts 
and measures, has been holden bad for repugnancy, for it 
was absurd to say that it could be sold both by weight and by 
measure at the same time. Id, 2 R, Abr, 18. 

Teclmical words."] In some cases, certain technical words 
are required, such as " ravish" in indictments for rape, 2 Hawk, 
c. 2.5, 9, 110, *' murder" and " of his malice aforethought" in 
indictments for murder, 2 Hawk, e. 25, ». 60, " burg^iiously" 
in an indictment for bursary, "feloniously" in an indict- 
ment for felony, 2 Hal. 184, and the like: in these cases, no 
other words, nor any periphrasis whatever, would be deemed 
equivalent to them ; and an indictment omitting them would 
be bad. So, in indictments upon statutes, where the definition 
ci the offence contained in them, includes such adverbs as 
•• unlawfully" "wilfuDy," "maliciously," or the like, the 
offence must be charged to have been committed " unlaw- 
fully," "wilfully," "maliciously," &c., accordingly; other- 
wise the indictment would be bad. The word " unlawfully," 
is not essentially necessary in indictments at common law, 
2 Hawk. c. 25, 9, 96, although very generally used. The words 
** with force and arms" were formerly necessary, and are now 
generally used, in all indictments for offences with force ; but 
they have been rendered unnecessary, by stat. 37 H. 8, c. 8. 
See 2 Hawk. c. 2b, 9. 90, 91. And by stat. 7 Geo. 4, c. 64, 
fl. 20, no judgment on any indictment or information for any 
felony or misdemeanor, whether after verdict or outlawry, or 
by confession, default or otherwise, shall be stayed or reversed, 
for the omission of the words " as appears by the record," or 
of the words " with force and arms." 

Concluwm.'] The conclusion of an indictment at common 
law is, " Against the peace of our Lady the Queen, her crown 
and dignity." In misdemeanors, to the person or property 
of an individual, it is very usual to conclude, " To the great 
damage of the said J. S., to the evil example of all others in 
the like case offending, and against the peace of our Lady the 
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Queen, her crown and dignity ;" but the above words in italics 
are unnecessary. The conclusion of indictments for offences 
against statutes, is, "Against the form of the statute [or 
'statute^"] in suck case made and provided^ and against the 
peace of our Lady the Queen, her croum and dignity." If the 
offence be committed in the reign of one King, and the 
offender be indicted in the reign of his successor, the indict- 
ment should conclude, against the peace of the late King ; 
R, V. Lookup, 3 Burr. 1901. -R. v. Smith, 2 Moody 8f /2. 109 ; 
or if commenced in the reign of one King, and continued into 
the reign of another, it seems that a conclusion against the 
peace of both Kings would be good. 2 Hawk. c. 29, s. 93. 
But if an indictment for an offence committed in the present 
reign, conclude against the peace of the late King, the word 
"late" may be rejected as surplusage. R, v. Scott, R. 8f Ry, 
415. Since the many alterations in the crown law, introduced 
in the late and present reigns, it often is a matter of some 
doubt whether indictments for offences, formerly punishable 
at common law, and now by statute, should conclude as at 
common law, or contra formam statuti. But as it has been 
holden that a conclusion contra formam statuti, to an indict- 
ment for an offence at common law, does not affect the validity 
of the indictment, R. v. Matthews, 5 T. R. 162, the judges 
have intimated to the clerks of tlie indictments, on the 
different circuits, that it may be advisable to conclude their 
indictments, generally, as for offences against a statute. This 
is prudent and safe pleading, where a doubt exists as to its 
necessity ; but where there is no doubt, and the offence is 
defined and punishable at common law only, a conclusion 
contra formam statuti would appear slovenly pleading. 
Formerly, concluding as at common law, instead of contra 
formam statuti, 2 Hawk.c. 25, s. 116, or concluding contra 
formam statutorum for statuti, or statuti for statutorum. Id. 
5.117, or omitting the contra pacem. Id. s. 92, was bad even in 
arrest of judgment, R. v. Thomas Cook, R. ^ Ry. 176, or upon 
writ of error. But now, by stat. 7 G. 4, c. 64, s. 20, no 
judgment upon any indictment or information for any felony 
or misdemeanor, whether after verdict or outlawry, or by con- 
fession, default or otherwise, shall be stayed or reversed for 
the omission of the words " against the peace," nor for the 
insertion of the words "against the form of the statute" 
instead of " against the form of the statutes," or vice versa. 
And where an indictment preferred in the reign of William IV., 
for an offence committed (in the reign of George IV., con- 
cluded against the peace of our lord the King, &c., the judges 
held the defect to be cured by this statute ; R. v. Chalmers, 
Ry. ^ M. 352 ; on the principle, no doubt, that a bad con- 
clusion was the same as none. But the omission of " against 
the form of the statute" iu an indictment for a statutable of- 
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fence is stiU a good objection in arrest of judgment, and 
not cured by the above statute. R. v. RadcUfe, 2 Moody, 
C. C. 68. 

Joinder of qfences."] There is no objection to stating the 
same offence, in different ivays, in as many different counts of 
the indictment as you may think necessary, even although the 
judgment be different, R. v. Galloway, Ry. 8f M. 234. R, y. 
StTonge, 8 Car, ^ P. 172. R. v. Austin, 7 Id. 796. R. v. HartaU, 
7 Id. 475. See R, v. PoweU, 2 B. ^ Adolph. 75, provided all 
the counts be for felonies, or all for misdemeanors. And even 
if different felonies or misdemeanors be stated in several counta 
of an indictment, no objection can be made to the indictment 
in point of law upon this ground. In the case of felony, 
indeed, the judge in his discretion may require the counsel for 
the prosecution to select one of the felonies, and confine him- 
self to that ; but this practice has never been extended to 
misdemeanors. Per Ld. EUenborough, C. J., Young v. Rex in 
error, 3 T. R. 98. The clerks of the indictments on the dif- 
ferent circuits, however, have directions not to charge the same 
party with larceny and receiving the same goods, in the same 
indictment. See R. v. Gallotvay, Ry. ^ M. 234. R. v. Madden^ 
Id. 277. And the judges have, upon more than one occasion, 
censured the practice of sending two bUls before the grand 
jury, at the same time, against the same person, the one for 
stealing and the other for receiving the same goods. See R. 
V. John Smith, 3 Car. 8f P. 412. R. v. Dwan, 1 Leach, 638. 
But charing the defendant with being accessory before the 
fact, and in another count, with being accessory after the fact,, 
to tiie same felony, is unobjectionable. R. v. Blackson, 8 Car. 
^ P. 43. 

Where in one count of an indictment on stat. 37 G. 3, c. 70, 
the defendant was charged with endeavouring to incite a soldier 
"to commit an act of mutiny, and to commit traitorous and 
mutinous practices," it was objected in arrest of judgment,, 
that the count was bad, as charging two offences ; but the 
judges seemed to think it good, for there might be only one 
endeavour to incite to the two offences ; the point, however, 
was not decided, as there were other counts which were un- 
objectionable. R. V. Fuller, 1 Bos. 8f P. 180. There is no ob- 
jection, however, to charging a defendant, in one count, with 
assaulting two persons, where the whole forms one transaction. 
See R. V. Benfield and Saunders, 2 Burr. 984, per Ld. Mans- 
field, C, J. 

Joinder of defendants."] If several be engaged in the com- 
mission of the same offence, they may be joined in the same 
indictment ; or each may be indicted separately. 2 Hawk, 
c. 25, s. 89. See R. v. Kingston, 8 East, 41. i?. v. Benfield, 
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amd Sammden^ 2 Burr, 984. And where three were indicted 
for borglury and iteding in a dwdhng-houae, and one pleaded 
guilty, and the others were convicted of the larceny in the 
dwelling-hoase only, the judges held that judgment should be 
entered against the three aocordin^y. R.f.BuitenDorihetal., 
R, dt Rif, 5S0. Abo the principal and aocesacNry, or the prin- 
cqial and receiver, may be joined in the same indictment ;* or 
they may be indicted separatdy. But one cannot be foand 
guilty of one part of the charge, and anottier of another part. 
R, ▼. Hea^pttosd et oi., R. 4r Rtf, 344. Mi^inder of defend- 
ants most be olgeeted to before verdict. R. v. Hmfe$, 2 Moodff, 
^ R. 156. 

Form tf Imiktment generaUy. 



Middleiex to wit. The Juron ibr 
our LaAj the Qmcb upon their 
«Mth pneent that A. B. late of the 

parish of hi the eoanty of 

lliddleea aforesaid, labourer, on 
the third day of Norember, in tlie 
eif^ith year oi the reign of our 
Sovereign Lady Tictoria, hy the 
grace of God, of the United King- 
dom of Great Britain and Irdand, 
Queen defender of the lUth, with 



force and arms at the parish afore- 
said in the eoanty aforesaid, nn- 
lawfoUy did [here state the facte, 
ctreunufanoes, intent ^e, ooneti' 
tuting the qffence^ n>ith the cer^ 
tamtycftime place, 4>c. regvieite} : 
against die form of the statate in 
such ease made and jNTOvided [if it 
be an qfflenee against a eUUute^ 
and against tlie peace of our Lady 
the Qaeen, her crown and dignity. 



Indictment for cm AsmmU and Battery, 



Same at the farm, eupra, to the 
neerde] in the county aforesaid, in 
and upon C. D., in the peace of 
God and of our Lady the Queen 
then and there being, with force 
and anns did make an assault, and 
him the said C. D. then and tliere 
did beat, wound, and ill-treat, and 



other wrongs to the said C. D. tlien 
and there did ; to the great damage 
of the said C. D., and against the 
peace of our Lady the Queen, her 
crown and dignity. 

Miedemeanor zjtne or imprison' 
ment, or Ao/A. 



/iidtcfnMta for an AnauU upon a Peaco^t^fficar or Reoenue-qficer, 
or ypon any Person acting in his aid. 



Same as the form, svMra, to the 
word*] in the oountr aforesaid, in 
and upon one C. D. (the said C. D. 
then being a peace-officer, to wit, 
a constable of the said parish, and 
in the due execution of his duty 
as such constable then and there 
being) [or "he said C. D. then 
being a revenue-officer, to wit, an 
officer of her said Mitfesty's Excise, 
and in the due execution of his 
duty as such officer of excise then 
and there being;" or "the said 
C. D. then and there acting in aid 
of one E. F., a peace" or " revenue- 



officer, to wit, a , in the due 

execution of his duty as such 

then and there being**] did make 
an assault, and him the said C. D., 
so being in the execution of his 
said duty as aforesaid, then and 
there did beat, wound, and ill treat- 
and other wrongs to the said C. D, 
then and (here did: to the great 
damage of the said C. D., against 
the form of the statute in such case 
made and provided, and against 
the peace of our Lady the Queen, 
her crown and dignity. Add a 
count for a common assault, supra. 
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with or Hfitkout hard labimr,for 
not more than two yean, and if 
th€ court think JU, they tnayjine 



the qsf'eHder, and require hUn to 
iSfuJ sureties to ketp the peace, 
9 6^.4, e. 81, «. 25. 



Indictment for a Compiracf, 



Middlesex, to wit: The jurors for 
oar Lady the Queen upon their oath 
praaent, tfa«t A. B. late of the 

paririiof in the county oflfid- 

dlesez aforesaid, esquire. Sir C. O. 
late of tile same place, knight, 
E. F. late of the same plaee, gen- 
tlcman, G. H. late of the same 
place, gentlonan, being evil dis- 
posed persons, and wickedly devis- 
ing and intending to defraud one 
W. X., on the first day of August, 
in the eighth year of the reign of 
oar sovereign LAdy Victoria, by 
the grace of God, of the United 
Kingdom of Grest Britahi and 
Irelimd, Queen, defender of the 
£Edth, at the parish aforesaid in the 
county aforesaid, did amongst them- 
selves unlawfully conspire, com- 
bine, confiBderate and agree toge« 
ther, fidaely and fraudulenUy to 
cheat and defraud the said W. X. 
of a certain large sum of money, 

to wit, the sum of £ , under 

the fidse and fraaduloit pretence 
that the said A. B., in considera- 
tion of such sum of money, would 
■ecure and had the means of secur- 
ing unto the said W. X^ his exe- 
cutors, administrators, and assigns, 
a certain annuity, to wit, an an- 
nuity of £ , to be payable dur- 
ing tiie natural Ufa of the said 
A. B. : And the jurors afioresaid 
upon their oaUi aforesaid do further 
present, that in pursuance of and 
aeoording to the said conspiracy, 
eombinstion, conisderacyand agvee- 
ment amongst themselves, so had 
as aforesaid the said Sir C. D. 
afterwards, to wit, on the tenth 
day of Axigust, in the year afore- 
said, at the parish aforesaid, [here 
state the overt acts by 6ach of the 



conspirators, or by two or more 
of^ them Jointly, or by one of them 
*' in the presence and faeariz^^ and 
witii tha knowledge and consent" 
^ the others ; commencing the 
statement of each overt act thus : 
"And the jurors albresaid upon 
their oath aforesaid do f urtiier pire- 
sent, that in fturther pursuance of," 
^c. ut supra ; and concluding the 
count thusi] ** to the great damage 
of the said W. X., and against the 
peace of our Lady the Queen, her 
crown and dignity." See tlie pre- 
cedent, 4 Went. 8, and see 6 Went. 
Index, title eon^nrmcy. Add a 
general count, the same as the 
above, but omitting the overt acts. 
Also, if necessary, other counts, 
with overt acts, varying the state- 
wtent of the conspiracy, with cor- 
responding general counts without 
overt acts, may be added. 

Misdemeanor : jfine or imprison- 
ment, or both. iy>rmerly what was 
termed the villainous judgment 
was passed upon defendants for 
conspiracy, wherehy they could no 
longer serve upon a jury, or be 
credited as witnesses. 1 Hawh. 
c. 72, s. 0. Bat this has long ceased 
to be the practice, there being no 
instance of the villainous judg- 
ment since the reign of Edward 8. 
4 Bl. Com, 136, 1S7. And it may 
well be doubted whether it could 
be given for any other conspiracy, 
than that alone for which the old 
writ of oonq)iracy would lie, and 
wldch is the only one noticed in 
the old text-books, namely, a con- 
spiracy fialsely to indict a man for 
an offence, of which he was after- 
wards acquitted. 



As to the general counts, above recommended, see R. v. 
Secies, 1 Leach, 274. R. v. Gill Sf Henry, 2 B. 8f Aid. 204. 
R, V. Fou^ ^ EUiott, 4 Car. 4r P. 692; and see R. v. Biers et al,, 
I Ad. 8f E. 327. Where, however, the indictment charged tJie 
defendants ^th conspiring to propagate false reports that 
Bonaparte was killed, and that peace would soon be made be- 
tween England and France, and by such reports to cause a rise 
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in the prices of the Government funds and securities, with a 
wicked intention to injure " aU the subjects of the King," who 
should on that day purchase such funds or securities, — ^it was 
objected that this was bad for uncertainty, in not stating the 
individuals by name who were intended to be injured : but the 
court held that there was nothing in the objection. Lord Ellen- 
borough, C. J. saying, that the defendants, at the time of the 
conspiracy, could not, except by a spirit of prophecy, divine 
who would be purchasers of such stock on a subsequent day. 
R. V. De Berenger et al., 3 M. 8f S. 67 ; and see Peck et al. v. 
Reg. in error, 8 Law /., 22, m. 

The venue may be laid in any county, in which a distinct 
overt act of the conspiracy was committed. R. Y.Brisac 8f Scott, 
4 East, 164, 170. 



SECTION n. 

Criminal Information by the Queen's Coroner and Attorney. 

1. In tohat cases. 

Informations are of txro kinds : first, those which are partly 
at the suit of the Queen, partly at that of a subject; secondly, 
such as are at the suit of the Queen alone. And it is the latter 
only, which we shall here notice. 

Informations at the suit of the Queen alone, are also of two 
kinds : first, those which are filed in the court of Queen's 
Bench ex qfficio by the Queen's attorney-general, and which 
shall form the subject of the next section ; secondly, those 
which are filed in the same court, by the Queen's coroner and 
attorney, formerly called the master of the crown-oflSce, which 
shall form the subject of the present section. It may be de- 
fined to be an accusation or complaint exhibited in the court 
of Queen's Bench, against a person for some criminal ofiTence, 
either immediately against the Queen, or against a private 
person, which, from its enormity or dangerous tendency, the 
public good requires to be restrained and punished. Bac. Abr. 
Information A, It differs from an indictment principally in 
this, that the latter is an accusation found by the oaths of a 
grand jury, the information is merely the allegation of the 
ofScer who exhibits it. 

In what cases generally. 1 A criminal information by the 
Queen's coroner and attorney, lies only for what are termed 
indictable misdemeanors ; see Ex p. Chapman, 4 Ad. ^ El. 773 ; 
and not for felony, treason or misprision of treason. 2 Hawk, 
c. 26, 9. 3. Formerly this mode of proceeding was very much 
abused, particularly in the reign of Henry the Seventh, and 
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BohBequentiy up to the reign of William the Third ; any person 
might apply to the King's coroner and attorney, then usually 
called the derk of the crown, and subsequently the master of 
the crown-office, to file an information for a misdemeanor, 
however trifling, and however unfounded in fact, and it was 
filed accordingly ; and after the defendant had been put to great 
expense in appearing and pleading, &c. it was found that there 
was no ground whatever for the accusation, and that this par- 
ticular mode of proceeding had been adopted merely for the 
purpose of extorting money from the defendant. The abuse 
was such, that in the reign of William the Third, the legisla- 
ture thought fit to apply a remedy ; and by slat. 4 & 5 W.& M. 
c. 18, s. 1, after reciting that divers malicious and conten- 
tious persons had, more of late than in times past, procured to 
be exhibited and prosecuted informations in their Majesty's 
court of King's Bench at Westminster, against persons in all 
the counties of England, for trespasses, batteries and other 
misdemeanors ; and after the parties so informed against had 
appeared to such informations and pleaded to issue, the in- 
formers had very seldom proceeded any further, whereby the 
persons so informed against had been put to great charges in 
their defence ; and although at the trials of such informations 
verdicts had been given for them, or a noli prosequi entered 
against them, they had no remedy for obtaining costs against 
rach informers : it is enacted " that the clerk of the crown in 
the said court of King's Bench for the time being, shall not, 
without express order to be given by the said court in open 
court, exhibit, receive or file any information for any of the 
causes aforesaid, or issue out any process thereupon, before he 
shall have taken or shall have delivered to him a recognizance 
from the person or persons procuring such information to be 
exhibited," in the penalty of 20/., conditioned to prosecute such 
information with eiSect, and to abide such orders as the court 
shall direct. The cases therefore to be found in the books of 
reports, in which informations have been filed previously to 
this statute, and which are referred to in 2 Hawk. c. 26, s.lSf9, 
cannot in general be deemed authorities at the present day ; 
for after the passing of the above statute, when it became ne- 
cessary to obtain the leave of the court of King's Bench, before 
such an information could be filed, that court, in furtherance 
of the statute, and as a remedy for the evil thereby intended 
to be remedied, have taken care ever since to grant rules for 
criminal informations only for " gross and notorious misde- 
meanors, riots, batteries, libels, and other immoralities of aa 
atrocious kind, not peculiarly intended to disturb the govern- 
ment (for those are left to the care of the attorney-general),, 
but which on account of their magnitude or pernicious ex- 
ample, deserve the most public animadversion." 4 Bl. Com^ 
309. 
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Httviog made these few geneFal obtervmtioiis, we shall now 
proceed to notice, more specifically, the cases in which tbe 
court will grant or zefnse permission to file such a criminal in- 
formation. 

Agmmt magitiratet,'] Oppression and tyrannical partiality 
of judges, justices and other magistrates, in the adminiBtra- 
tion and under the colour of their ofllces, is an offeaoe 
against public justice of deep malignity; and so nracli 
the deeper, as there are many opportunities of putting it in 
practice, and the power and wealth of the offenders may often 
deter the injured from a legal prosecution. 4 Bl, Cam. 141 . 
In the case of the superior judges, the prosecution in such a 
case is by impeachment in pariiament. But in the case of 
justices of the peace and other inferior judges, the court of 
Queen's Bench, upon application, will in general give leave to 
file a criminal information against them. We shall therefore 
examine, rather minutely, those cases in which the court will 
allow a criminal information to be filed against justices of the 
peace, premising that they will allow inforaoations to be filed 
in the like cases against the judges of all inferior courts, and 
other magistrates. 

The court witt in general grant a criminal information against 
justices, for any gross act of oppression committed by than, in 
the exocise or pretended exercise of their duties as justices, 
from any vindictive or corrupt motive. 

As against justices at sessions, this is a very rare proceeding, 
although in strictness it may be adopted. Upon a rule to 
quash a certiorari, upon the ground that it was not delivered 
to the court of Quarter Sessions until after judgment, liord 
Kenyon, C. J. took occasion to say : " If any fraud or mis- 
conduct had been imputed to the magistrates, in proceeding 
notwithstanding the issuing of the certiorari, that might have 
been a ground for a criminal proceeding against them ; and I 
believe there are instances in which a criminal information has 
been granted against magistrates acting in sessions." R, v. 
Inhabitants of Seton, 7 T. B. 373. There is no doubt but that 
a criminal ii:J6rmation may be granted against justices acting 
in sessions ; but it must be a strong, very strong, case indeed, 
coupled with flagrant proofo of their having acted from com;q>t 
motives, that would induce the court of Queen's Bench to grant 
such an information. See R. v. //. ef Seaford, 1 W. BL 432 
Staund^^ord, P. C. 173. 

As against justices out of sessions, however, tiie court will 
grant a criminal information, in all cases wha« they act c^ 
pressively, from any vindictive or corrupt motive; and in- 
stances frequently occur of such informations being granted. 
Where, immediately previous to a general election for memben 
of parliament, two justices for a borough, in which the right 
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of noting wu in those paying rates, sununoned the occupier 
of a boose in the boroa|^ for his poor-rates, who attended 
aeoordingly, and an agent of the landlord (who was bound by 
his lease to pay the rates), being also present, tendered the 
amoont to the o v er s eer ; the jnstices asked him if he tendered 
it far the tenant, he said not, but for the landlord, and ^e 
o wa r scoB upon being asked refusing to take the money, the 
jnstioeB made out a warrant of distress agunstthe tenant ; and 
this was sworn to have been done from corrupt and criminal 
motives, and to senre election purposes : upon an application 
for a criminal information against the justices. Lord Mansfidd^ 
C J. said : " No justice o[ peace ought to suffer for ignorance, 
where the heart is ri^t ; on the other hand, where magistrates 
act from undue, corrupt or indirect motives, they are always 
punished by this court: it is impossible for the defendants to 
excuse themselves upon the ground of ignorance ; in many 
puts of the kingdom the landlord pays the poor-rate for his 
tenants, and it is sworn that the landlord in question had 
actually paid twenty-eight rates before this, without any ob- 
jection or difficulty being raised; what possible reason could 
there be for raising one now, for the first time ? The justices 
must have acted with a view to make a point to serve the pur- 
pose of an election :" It was ultimately settled, that upon 
the defendants paying the whole costs out of pocket incurred 
in making the application, the rule against them shoukl be dis- 
diaiiged. A. v. Cozens, 2 Dou^, 426. So, where a magistrate, 
upon whose property a malicious trespass had been committed, 
issued a summons requiring the offender to appear before him- 
sdf or some other magistrate, and purporting that informa- 
tions had been given to him upon oath, which was not the 
foct, but on the contrary the information had been communi- 
cated by the magistrate to the informer; the court, upon an 
application for a criminal information against the magistrate, 
although they discharged the rule, yet they refused to give the 
magistrate his costs. R, v. Whateley, 4 M. 8^ Ry, 431, In 
another case, where an application was made to remove an ^>- 
pointment of overseers into the court of King's Bench by 
certiorari, in order to have it quashed, on the ground that im- 
proper persons had been appointed l^ the magistrates fh>m 
coiTupt motives ; the court refused the certiorari, an appeal 
to the sessions being the proper remedy ; but they said that if 
the magistrates had acted corruptly in this instance, and the 
corrupt motive could be satisfactoiily made out, it might be 
made the subject of a motion for a criminal information against 
them. R, v. //. of SomeroetMre, I D. 8^ R. 443. Where a 
motion was made for an information against two magistrates, 
for arbitrarily, obstinately, and unreasonably refusing a licence 
for a public-house : Lord Mansfield, C. J. after stating that the 
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granting such licences was a matter committed by law to the 
discretion of justices, with the exercise of which discretion the 
court would not interfere, added, " But if it clearly appear 
that the justices have been partially, maliciously, or corruptly 
influenced in the exercise of this discretion, and have conse- 
quently abused the trust reposed in them, they are liable to 
prosecution by indictment or information ;" but it appearing 
from the affidavits that the justices in this case acted fairly and 
legally, the court discharged the rule for the information, with 
costs. R, V. Young 8f Pitti, 1 Burr, 556 ; and see R, v. Athay, 
2 Burr, 653. R, v. Bay lis 8f another, 3 Burr. 1318. And 
where it appeared that justices had refused such licences to 
publicans, because at an election for members of parliament 
they had not voted for the candidate whom the justices had 
recommended to them, the court actually granted criminal 
informations. R, v. Williams, R. v. Davis, 3 Burr, 1317 ; and 
see R, v. Hann 8f Price, 3 Burr, 1716. So, where a licence 
was refused at a general meeting of the magistrates on account 
of some misbehaviour in the party applying, and afterwards 
Forster, one of the magistrates who was present when the 
licence was refused, prevailed upon a magistrate who had not 
been there, by a false statement, to join with him in granting 
the licence : the court, upon application, granted a criminal 
information against Forster, but discharged the rule as against 
the other, upon his paying the costs of the application. R. v. 
Holland and Forster, 1 T. R. 692. So, where a magistrate con- 
victed a person for vagrancy, and upon his being taken under a 
warrant, two other magistrates, on the same day, virithout 
examining into the facts, discharged him ; and in another case 
they discharged another person committed by the same magis- 
trate also for vagrancy : in answer to a rule for a criminal in- 
formation, these two magistrates denied that they acted from 
any interested motive in the business ; but the court said that 
was not sufficient, for if they had acted from passion or from 
opposition, that was equally corrupt as if they had acted from 
pecuniary considerations. R, v. Brooke etal., 2 T, R, 190. So, 
where a justice committed a man, for not paying a fee of is. upon 
his discharging a warrant, the court upon application 'granted 
a criminal information against him. R. v. Jones, 1 fVUs. 7. 

Where a criminal information is applied for against a ma- 
gistrate for improperly convicting the person of an offence, the 
court will not entertain the motion, however bad the conduct 
of the magistrate may appear, unless the party applying make 
oath that he is not really guilty of the offence of which he was 
convicted. R. v. Webster, 3 T, R. 388. In one case the court 
granted a rule nisi for an information against two magistrates, 
for a false return to a mandamus, but intimated their doubts 
whether an information would lie, unless the return was cor- 
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raptly and wilAiIly fidse. Anon, I D, Sf R, 485 n. ; tee It. v. //. 
of Lancashire, Id. 485. 

And indeed in all cases of an application for a criminal in- 
formation against a magistrate, for any thing done by him in 
the exercise of the duties of his office, " the question has 
alwmys been, not whether the act done might, upon a full and 
mature investigation, be found strictly right, but from what 
motive it had proceeded ; whether from a dishonest, oppres- 
sive or corrupt motive (under which description fear and 
favour may generally be included), or from mistake or error: 
in the former case alone they have become the objects of 
punishment ; to punish as a criminal a person who, in the 
gratuitous exercise of a public trust, may have fallen into error 
or mistake, belongs only to the despotic ruler of an enslaved 
I^eople, and is wholly abhorrent from the jurisprudence of 
this kingdom." Per Abbott, C. J, in R, v. B&rron, 3 B.^ Aid, 
434, 432. In the case now mentioned, a rule nisi was ob- 
tained for a criminal information against a magistrate, for re- 
fusing to take the examination of two persons, relative to a 
charge of felony against a third ; but upon showing cause, it 
appearing that he had so refused, from a bond fide belief that 
he had no jurisdiction, and saying at the time that if the 
court of King's Bench should be of opinion that he had, he 
would most readily act ; the court discharged the rule with 
costs. Id. So, where an application was made for a criminal 
information against justices, for committing a pauper, who had 
refused to answer a question put to him by these justices when 
under examination before them as to his settlement ; but it 
appearing clearly that they had not done so from any corrupt 
motive whatever, the court refused the information; and Ash- 
hurst, J. observed : " Even supposing the defendants have not, 
strictly speaking, acted legally, we will not grant an informa- 
tion against them, unless they have acted corruptly ; when 
magistrates act uprightly and honestly, even though they mis- 
take the law, no information ought to be granted against them: 
I will not decide whether magistrates have or have not a power 
to commit a pauper for refusing to answer proper questions 
put to him in the course of his examination ; they certainly 
have a power to examine a pauper touching his settlement ; 
and yet that would be only a shadow of a right, unless they 
had likewise a power of enforcing that examination, by com- 
mitting the pauper for refusing to be examined; but without 
determining that question, and supposing they have not that 
power, if these defendants acted without any corrupt motive, 
this court will not interfere by granting an information : now, 
no corrupt motive is expressly charged by the affidavits, and 
we cannot infer it. R. v. Jackson et al., 1 T. R. 653 ; see also 
R, v. Palmer Sf Baine, 2 Burr, 1162. R, v. Fielding, 2 Burr, 
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719. Ex parte P)nUiman, 2 Ad. Sf E. 127. R. v. Davie et al., 
2 Doug. 588. 12. v. Badger et al., 12 Law /.. 66 m. Where 
a crindnal iDformatiim agunst a magntnte was applied for, 
because he had returned to a cgr li ofai'i a eoimctioii in a more 
formal shape than when it was first drawn up, but fiilly war- 
ranted by the Cscts of the case : the court refused it» hoMhig 
thatit was not only legal bat laudable in hira to do so. R. v. 
Barker, 1 Eoit, 186. 

The motion for the rule nisi mast be made* at the latest, 
within the second term after the act or ne^ect complained of. 
jR. y. Harriet 4r Petert, 13 Batt, 270. R, ▼. Merrtce, St. Aubyn 
^ mUiams, Id. 271 n. iL r. Taylor, 1 Not. P. L. 204. And 
if made in the second term, it must be made sofSdently early 
in the term to allow of the justice showing cause during the 
term. R. ▼. MarakaU Sf Qrantkam, 13 East, 322. But it may 
be made at the latter end of the term, where the act orneglect 
complained of has taken place during the same term. R. t. 
Carpenter Smiik, 7 T. R. 80. Where the application was made 
in 1822, for alleged corrupt practices, the latest of which was 
in 1820, the court refused the information, even although it 
was 8¥rom by the prosecutor that he had no knowledge of 
the facts until shortly before the making of the application. 
R.Y. Bishop, 5 B.8f Aid. 612; and tee R. v. Hartley et al. 4 B. 
^ Adolph. 869 n, S. P; see R. ▼. JolHe 8p Steel, Id. 867, 
semb. ami. 

Before the rule nisi is moved for, the prosecutor must give 
the justice notice of his intention to move, and of the grounds 
of the intended motion. Where upon showing cause against 
such a rule, it was objected that no notice of the motion had 
been given to the magistrate, the court discharged the rule, 
even although the malpractices complained of were committed 
by the defendarit, partly in his individual Ci4>acity, and partly 
in his character of magistrate. R. v. HenUnff, 5 B. 8f Ado^k. 
666. And it must be a six days' notice, one day reckoned ex- 
clusive the other inclusive; and therefore, where a notice, 
stating that the motion would be made on the first day of 
Michaelmas term, or as soon after as counsel could be heard, 
was not served until the 3 Ist October, it vvas holden insufficient^ 
even although the motion was not actually made until the 13th 
November. Ex parte Fentiman, 2 Ad. Sf E. 127. 

Where a rule nisi is granted, and it appears afterwards that 
although the magistrates perhaps acted illegally, yet there vras 
no fair ground for imputing to them any corrupt motive, the 
court always discharge the rule with costs to be paid by the 
prosecutor. Where the prosecutor's attorney joined him in 
the affidavit on which the rule nisi was granted, and was heard 
to say, that " if it cost him £100 he would lay Fielding (the 
justice) by the heels :" the court discharged the rule, with 
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oorts to be paid by both the proiecator ind his attorney, ft. t. 
rUUHMg, 2 Burr, 654. 

Agmmst ptaisk-^ffieen, S^eJ] Where parish-officers have 
beoi goOty of a coiis{Hi«cy to render ineffective a material pro- 
naon of the stMaites rebting to the pow, the court have in 
noe cases granted a criminal information against them. Thus, 
where overseers have procured male paupers of another parish, 
to marry vramen settled in and chargeable or likdy to become 
ciiaxgeable to their parish, in order to relieve their parish of 
tiie burtheut the court have holden it to be a misdemeanor at 
common law, and have granted criminal inftnrmations against 
tiie offenders, ft. v ffiatsom 4r Perrat, t fVUi, 41. ft. v. 7Vinifi<. 
2 Art/. 74. R. V. Smithy 2 Bott. 76. ft. v. Parkms, 1 Sm. 
Ca. 176. But in the last case on this suliiect, it appeared tiiat 
the defendants veere indicted for conspiring to cause a poor 
man settled in St. Ives, to marry a poor unmarried woman, 
pregnant, who was settled in Chatteris, for the purpose of re- 
lievLig Chatteris from the burthen 9i maintaining her, and 
throwing the burthen of maintaining her and her infant 
upon St. Ives: the defendants were convicted; but the 
court of King's Bench, upon motion in arrest of judgment, 
hdd this to be no offence, as it was not alleged to have been 
done by any fraud, stratagem or concealment, or by duress or 
threat, or any other unfair or undue means ; and the judgment 
vas accordis^y arrested, ft. v. Seward et <d., 1 Ad,SfE. 706. 
Where a man was charged with endeavouring to procure the 
appcMntment of certain persons to be overseers, with intent 
to derive a private advantage from the appointment, the court 
gnnted a criminal iaformati<Hi against him. ft. v. Jelife, 
1 Bast, 154 dt. 

And in like manner, for a conspiracy to render ineffective 
ijbe provisions of any public Act of Parliament of general impor- 
tance, the court probably would grant a criminal information. 

For libel, Bfc."] For libels reflecting upon the administration 
of justice, for instance, against jurors, see ft. v. Lawson, I Ad. 
8f El, N, C. 486, or judges, mayors of boroughs, or justices of 
the peace, &c., see ft. v. Baldwin, 8 Ad, ^ El. 168, ft. v. 
msite, 1 Wils. 22. ft. v. Staples, Andr, 228, for what they 
are alleged to have done in the execution of their respective 
offices, the court will grant a criminal information. In one 
case, the court are reported to have granted a criminal infor- 
mation against a man for uttering scandalous and reproachful 
words of a justice of the peace, as to his conduct in the exe- 
cution of his office. R. Y. Darby, .Carth. 14, Comb, 45, 65. 
But in a modem case, where an application was made for a 
criminal information for scandalous and reproachful words even 
to a magistrate, calling him a liar, and saying that he was unfit 
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to be a magistrate, the court refused to grant it, saying that 
they did not see their way clear enough, to treat this as a mis- 
demeanor. Exp. Chapman, 4 Ad, 8f El, 773 ; and see R, v. 
Weltje, 2 Camp. 142. But where the proprietor of a news- 
paper published a statement of the evidence given before a 
coroner's jury accompanied with comments, the court granted 
an information against him. R. v. Meet, I B. S;^ A. 379 ; and 
jee R. V. Fisher et al., 2 Camp. 563. R. v. Lee, 5 Exp, 123. 
So, where a criminal information being about to be tried, the 
defendant distributed hand-bills in the assize town, vindicating 
his own conduct, and reflecting upon the prosecutor's ; and 
this matter being disclosed to the judge, at nisi prius by affi- 
davit, the trial was put ofif : this affidavit being returned to the 
court of King's Bench, they granted another information 
against the defendant for what he had thus done. R. v. JoUiffe^ 
4 T. R. 285. So, where the defendants, members of a cor- 
poration, procured an order of the corporation to be made, and 
entered in their books, stating that A. B. (against whom a jury 
had found a. verdict, with large damages, in an action for a 
malicious prosecution for perjury, and which verdict had been 
confirmed in the Common Pleas), was actuated by motives of 
public justice in preferring the indictment : the court held it 
to be such a libel reflecting on the administration of justice, 
for which they would grant a criminal information. R, v. 
fVatson et at., 2 T. R, \ 99. For libels on persons high in office 
under government, or in parliament, see R, v. Hatwell, 1 Dotig, 
387, or high in rank, see R. v. Gregory, 8 Ad. 8f El. 907. R. v. 
Haswell, 1 Doug. 387, or which may otherwise come under the 
definition of scandalum magnatum, if written or printed, see 
1 Com. Dig. Action on the case for Defamation, B, 1, 8fc, 
4 Com. Dig. Libel, c. 4, the court will grant a criminal infor- 
mation. Even for libels against private individuals, if at- 
tended with circumstances of great aggravation, the court wiU 
grant a criminal information, as where a libel accused a gen- 
tleman of being concerned in a monopoly in the East Indies, 
which produced a famine, and occasioned the deaths of 30,000 
persons ; R. v. Miles, 1 Doug. 284 ; or where a libel accused 
a gentleman's daughter of indiscriminate connection with the 
other sex, and that she went up to London to be delivered of 
a bastard child, and had afterwards come back to pursue her 
profligate courses. R. v. BrinfieldSf Saunders, 2 Burr. 980. So, 
for publishing a ludicrous account of a marriage between an 
actress and a married man, they have granted an information. 
R. V. Kinnersley, 1 W. Bl. 294. So, for publishing v^ritings 
in this country, which tend to degrade, revile and defame per- 
sons in high power in foreign countries, the court will grant 
a criminal information, particularly where such publications 
tend to disturb the pacific relations between the two countries 
R. V. Pettier, Holt tn Libel, 78. R, v. Ld. Gordofi, 1 Russ Or 
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C. 233. R. V. Vint, Id. So, forprinting or publishing blasphemous 
libels, seeR.y, ffooUtan, 2 Str. 834. R. v. Carlile, 3 B. S^A. 161. 
R. V. Waddington, IB. ^ C. 26. i?. v. Paine, 1 East, P- C. 5. or 
obscene publications, R. v. Curl, 2 S^r. 788. iJ. v. fVilket, 
4 Burr. 2527. 2574, the court will grant a criminal information. 

For challenges to fight, breaches of the peace, 8fc.'] For send- 
ing or knowingly delivering a challenge to fight, to a judge, 
jastice of the peace or other magistrate, for any thing alleged 
to have been done by him in the execution of his oflSce, the 
court will grant a criminal information. So, for sending or 
delivering it to a person high in rank, or high in office under 
government, or to a member of parliament, the court will in 
most cases grant a criminal information. See R. v. Young* 
husband, 4 A'ev. 8f A/. 850. And in all cases where they would 
grant an information for sending a challenge, they will grant 
it for inciting or provoking such a person to send a challenge, 
or to commit a breach of the peace in other respects. In the 
like cases, also, the court will grant a criminal information for 
an assault, or battery, or the like. 

In ether cases.'] The court have granted a criminal infor- 
mation for attempting to bribe a privy counsellor to procure 
for the party a reversionary patent of an office, which was 
grantable by the king under the great seal. R, v. Faughan, 
4 Burr. 2494. Also for olTering a bribe, at an election for 
members of parliament, the court have granted a criminal in- 
formation. R. V. Ishemiood, I Ld. Ken. 202. R. v. Pitt, I W. Bl. 
393. The court will grant a criminal information against 
a man, for refusing to undertake a public office, such as 
that of sheriflf, or the like, where the vacancy of the office 
may be likely to occasion an interruption of public justice* 
R. v. Woodrow, 2 T.R. 731 ; but see R. v. Grosoenor, 1 IVils. 18, 
2 Str. 1193. 

The court granted a criminal information against a man for 
spreading false rumours lor the purpose of raising the price of 
hops, and for ingrossing large quantities of hops ; R. v. WuA- 
dington, 1 East, 142 ; against a captain of a man of war, for 
refusing to allow a coroner to go on board to hold an inquest. 
R. V. Solgard, 2 Str. 1097, Andr. 231. So, for bribery at the 
election of an alderman, who by his office was a justice of the 
peace, the court granted a criminal information. R. v. Steward, 
2 B. Si Ad. 12. 

So, in gross cases of public indecency, the court will grant 
a criminal information ; as where a person of rank exposed 
himself naked in a balcony in Covent Garden, to a crowd of 
persons who were in the street looking at him, the court 
granted a criminal information against him, and he was heavily 
fined. R. v. Sir Charles Sedley, 10 St. Tr. Ap. 93, 1 Sid. 168. 
c 
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"Wheie ft gentleman induced a music-master to assign his female 
apprentice to him, ostensibly to receive lessons from him in 
music, but really for the purpose of prostitution, the court 
granted a criminal information against the gentleman, the 
music*master, and the attorney who prepared the assignment. 
R. V. Delaval, 3 Burr. 1434. 

And generally, in all cases of misdemeanors of a gross, no- 
torious, or atrocious nature, for which an indictment would 
lie, the court will grant a criminal information. 

In what noiJ] But an information will not lie for an offence 
committed on the high seas. R. v. Baxter, 2 5f r. 9 1 8, or abroad. 
An information has also been refused, for not collecting money 
on a brief ; R. v. Ford, 2 Str. 1 130 ; for converting brief money ; 
1 W. Bl. 443 ; against a private person for reading publicly a 
pretended proclamation j i W.Bl.2; against a clergyman, for 
perjury in the oath against simony, upon being inducted to a 
living ; 1 Str. 70 ; for an offence against a private statute ; 

1 Burr. 335 ; against members of a corporation, for a mis- 
application of the corporate funds ; 1 fV. Bl. 542. R. v. Ifatson 
et al., 2 r. -R. 199 ; against a person for not taking office in a 
corporation, not being resident in the borough. R. v. Denison, 

2 Ld. Kenyan, 259. Also, the court will not grant a rule for a 
criminal information, where a former rule against the same 
party for the same offence was discharged, even although the 
second application be made upon additional affidavits. R. v. 
Smithitm, 4 B.i^Ad. 861. Sue R. v. Eve et al., post, p, 28. Nor 
will they grant an information for an offence immediately 
against the Queen or her government, or where the rule is 
moved for by the attorney-general on behalf of the crown ; 
for he may himself file the information ex qfficio. R. v. Mayor 
of Plymouth, 4 Burr. 2087. 

Not where the prosecutor has adopted another remedy.'] Where 
the party has already taken legal proceedings for the offence 
complained of, the court will not grant a criminal information 
for it. And therefore where, upon an application on behalf 
of an attorney, for a criminal information against another at- 
torney, for assaulting him in consequence of proceedings taken 
by him professionally, it appeared that the applicant had already 
taken out a warrant against the other party, on which he had 
holden him to bail ; the court on this account, although the 
applicant offered to abandon the former proceedings, refused 
to grant the information, «aying that as the applicant had com- 
menced other proceedings, they thought it best that he should 

be left to the course he had already adopted. Ex p. , 

4 Ad. 8c El. 576, n. But where, upon an application for a 
criminal information for an assault, &c. it appeared that the 
defendant previously, in a conversation with the prosecutor. 
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told him that the first time he should meet him in the street, 
he would assault him, and the prosecutor answered that the 
moment he did so, he would give hira in charge to a policeman ; 
that upon meeting him afterwards in the street, the defendant 
struck him ; upon which the prosecutor called for a policeman, 
and a policeman came, but not having seen the blow given he 
refused to interfere ; afterwards however, upon the defendant 
admitting the assault, the policeman took him into custody, 
and took him to the station-house, where he was detained two 
hoars until he found bail for his appearance before the magis« 
trate the next morning ; but when he appeared accordingly, the 
prosecutor declined going into the charge there, saying that he 
would take his remedy before another tribunal : this matter 
being stated as cause against the rule, the court said that there 
was no doubt that if the complainant had already adopted a 
regular course of what might be deemed legal proceedings, he- 
could not come to that court for a criminal information ; but 
here, the defendant having told the prosecutor he would assault 
him whenever he met him, the immediate step which the pro» 
secutor took must be considered merely as a security against 
a repetition of the assault ; and as no excuse appeared as to 
the other facts, the court made the rule absolute. jR. v. Gwilt, 
11 Ad. 8f m. 5S7. So, if the applicant have brought an action 
for the act complained of, the court will not grant a criminal 
information, at least not until the action has been discontinued. 
Ca. temp, Hardtv. 241. R. v. Sparrow, 2 T. R. 198 ; and see 
R. v. Makon, 4 Jd. Sf El. 575. 

Not where the prosecutor himself is to blame.'] The court 
will not grant a criminal information for sending a challenge, 
if it appear that the applicant had also challenged the defend- 
ant, R. v. Hankey, 1 Burr. 316, or challenged or threatened 
to challenge another person engaged in the same transaction. 
R.V. Larrien, 7 Jd. 8f El. 277. So the court refused an in- 
formation for striking a magistrate in the execution of his 
duty, where it appeared that the magistrate had struck first. 
Ca. temp. Hardw. 240. So the court refused to grant an in- 
formation to one set of cheats and gamblers, against another 
set of the same description. R. v. Peach, I Burr. 548. So, 
where an application was made for a criminal information 
against the editor of a newspaper, for a libel on a jury, it was 
shown in answer that the foreman of the jury had afterwards 
written a recriminatory letter to the defendant, and forwarded 
it to be published in other newspapers, couched in most vio- 
lent language, and signed by him for "self and fellow jurors :** 
this was holden a sufiicient answer to the rule, as far as it was 
deemed the application of the foreman ; but as the application 
was by four others of the jury also, it became a question whe- 
ther the rule should not be made absolute as regarded them ;: 
c2 
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they had made an affidavit, denying afl acquiescence in the 
foreman's letter, and all knowledge of it, until after it liad 
been sent ; but because they had not disavowed it, the ^urt 
discharged the rule altogether. JR.v.LaiMo«, 1 Jd,SfEL N. C. 
486. But where the marquis of B. made an application for a 
criminal information against the editor of a newspaper, for a 
libel upon him, his wife and children, in which it was stated 
that at the time he married his present wife, he had another 
wife living by whom he had issue, and that a suit was then 
pending to annul the said marriage and bastardize the issue 
by it; this was denied in the marquis's affidavit, but he admit- 
ted that he had cohabited with the lady alluded to in the Ubel, 
before his marriage, and the affidavits on the other side, one 
from the lady herself, threw great blame on the marquis as to 
his conduct in his connection with her, although they did not 
otherwise confirm the sUtements in the libel : the court held, 
that although the marquis might be too much inculpated to 
demand a criminal information himself, yet that the rule 
should nevertheless be made absolute for the protection of his 
family. R, v. Gregory, 8 Ad. 4r El- 907. 

Not upon contradictory affidavits.'] Although in the grant- 
ing of a criminal information, the court are substituted for a 
grand jury, they will not grant it, where there is a fair or rea- 
sonable doubt of the guilt of the defendant ; and therefore 
they will not grant it, where there are contradictory affidavits 
as to any material part of the offence imputed. Therefore where 
an application was made for a criminal information against the 
magistrates of a borough, for having disfranchised persons en- 
titled to their freedom, and which the applicants swore to have 
been done to serve election purposes ; and on the other side 
this motive was wholly denied, and the defendants swore that 
they thought there was legal ground for the disfranchisement, 
and which ground had not then been decided : the court re- 
fused to grant the information. R. v. Dotre, 2 Doug. 588. 
"Where one Digby obtained a rule nm for a criminal informa- 
tion against the editor of a newspaper, for a libel, imputing to 
him cheating at cards, and he positively denied the imputation 
in his afiSdavit ; but the rule was discharged, upon the single 
affidavit of one Shepherd, that the imputation was true : after- 
wards Shepherd, in depositions made by him in a suit in the 
ecclesiastical court in a different matter, contradicted his for- 
mer affidavit in all particulars ; whereupon Digby indicted him 
for perjury, the bill was found, but he absconded : Digby then 
made a second application for a criminal information for the 
libel, on an affidavit of the above fEcts. and of his innocence at 
before ; and the court granted the rule. R. v. Eve et al. 5 Ad. 
and El. 780. 
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2. Motion and Rule. 

Make an affidavit, entitled " In the Queen's Bench/' stating 
the facts of the case ; and if it be for a libel or the like, the 
prosecator must, in his affidavit, negative very fully what is 
impDted to him by it ; if for a libel in a newspaper, a certified 
copy of the declaration of the publisher, filed at the stamp- 
office, must be obtained, and an affidavit made verifying the 
signature of the commissioners of stamps to such certificate. 

If the application be against a justice of peace, for any thing 
done by him in the execution of his office, a notice of the in- 
tended application must be given to him, and an affidavit 
made of the service. 

Having prepared these different affidavits, let them be sworn 
either in court, or before a judge of the court, or before a 
commissioner of the court in the country. Make a brief of 
them, and instruct counsel to move for a rule nisi. If it be 
granted, draw it up at the crown-office ; pay 2s, Serve a copy, 
either personally, or by leaving it at the defendant's residence, 
or, in the case of a libel in a newspaper, by leaving it at the 
place of publication as mentioned in the publisher's declaration 
above mentioned ; and make an affidavit of service. After- 
wards deliver your brief or briefs to counsel, with the affidavit 
of service, and with a fresh back sheet indorsed to make the 
rule absolute. 

The defendant, on being served with the rule nisi, must pre- 
pare his affidavits in answer, entitled " In the Queen's Bench,'* 
and instruct counsel to show cause against the rule. The rule 
is then argued in the same manner as rules in ordinary civil 
oases ; and is then made absolute or discharged. If the court 
think the application frivolous or vexatious, they usually dis- 
charge it with costs ; and the same, if they think the applicant 
has suppressed or misrepresented any material fact in his 
statement. Sometimes where the defendant is in fault, but 
the court think that he will be sufficiently punished by making 
him pay the costs, they will discharge the rule on his paying 
the costs. If the rule be discharged with costs, the costs are 
taxed, and on being personally demanded, are recovered by 
attachment, as in ordinary cases. But if the rule be discharged 
upon payment of costs, then upon the costs being taxed and 
personally demanded, if they be not paid, the prosecutor may 
proceed to file his information ; he cannot have an attach- 
ment.. 

Having stated thus shortly the practice, we shall now state 
the law relative to these several proceedings, and give the 
forms, under the following heads : 

Notice to justices.'] There must be six days' notice given 



30 Criminal Information. 

to a justice of the peace, of an intended application for a cri- 
minal information against him, for any thing done by him in 
the execution of his office. This is not required by any sta- 
tute ; but the practice of the court requires it, and the court 
'Will not dispense with it. Ex p. Fentisnan, 2 Ad. 8f EL 127. 
And there must be six days between the day of serving the 
notice, and the day mentioned therein as the time at which 
the motion will be made ; otherwise the court will not enter- 
tain the application, or will discharge the rule nisi, if granted, 
even although the motion be not in fact made until after the 
expiration of the six days. Id. 



Form of Notice. 

ToA. B., C.D.,and E.F., esqn., not be exhibited against you, or 

three of her Hajeity's Justices of some or one of you, for certain mia- 

the peace for the county of . demeanor8,in unlawfully .malicious- 

Take notice, that her M^festy's ly, and corruptly, and contrary to 

court of Queen's Bench, at West* your duty as such justices of the 

minster, will be moved on , or peace [hei'e state the nature of the 

so poon after as counsel can be offence shortly.] 

heard, on behalf of J. S., for a rule Dated this day of , 1844. 

to show cause why a criminal in- Yours, ice, 

fbnnation or informiUions should Attorney for the said — 



Affidavit of Service. 

In the Queen's Bench. notice, by delivering the same to 

O. Hm of , clerk to I. K., of the wife of the said C. D., at his 

, attomey-at-law, maketh oath dwelling-house, situate at ; and 

and saith that he did, on , the that he this deponent did also on 

instant, personally serve A. B. instant, serve E. F., one of her 

esq., one of her Majesty's justices M^esty's justices of the peace for 

of the peace for the county of , the said county, with a true copy of 

with a true copy of the oobce here- the said notice, by delivering the 

unto annexed; and that he this de- same to a female servant of the 

ponent did also on the same day, said E. F., at his dwelling-house, 

serve C. D. esq., one of her MtOes- situate at . 

ty's justices of the peace for the said Sworn, &c. 
county, with a true copy of the said 

AffidamU."] The affidavits for the purpose of obtaining the 
rule nisi, must contain such evidence as would be sufficient to 
maintain tlie information at the trial ; they must prove satis- 
factorily that the offence complained of was committed, and 
that it was committed by the party or parties against whom 
the application is about to be made. Upon a motion for an 
information against two persons for a conspiracy, in endea- 
vouring to raise the price of oil, it was holden that the affida- 
vits should distinctly show that they combmed together; for 
it is no offence for an individual separately to endeavour to do 
so. R. v. HUbers, 2 Chit. 163. An affidavit by A., stating that 
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B. had brought him a challenge from C, but that he had re- 
fused to make an affidavit that C. had sent him with it, was 
holden not to be evidence on which the court would grant a 
criminal information against C. R. v. WiUett, 6 T. R. 294. So^ 
upon a motion for a criminal information against C. for send- 
ing a challenge to A., an affidavit by A., stating that in a cor- 
respondence between him and C, C. had intimated an inten- 
tion that as soon as certain accounts were settled between 
them» he should require an apology for certain offiensive ex- 
pressions c(Mitained in a letter received by him from A., or 
"such satisfaction as is usual on such occasions between gen- 
tlemen;" and that afterwards B., a relation of C, came with a 
letter of A. in his hand, settled the account, and after saying 
that be had come in consequence of the letter in his hand, deli- 
vered a hostile message as I'roai C : this was holden to be in- 
sufficient to convict C. with the challenge, and therefore the 
court refused the rule. R. v. Y<mnghu^)mid, 4 Nev, Sf M. 850. 
But the court afterwards, upon this affidavit, granted a rule 
nisi against B., for delivering the challenge. Id, Where in 
moving for a criminal information for printing and publishing 
a libel, the affidavit stated that the defendant, the printer of a 
certain newspaper, inserted and printed in it a certain scanda- 
lous and defematory libel of and concerning the prosecutor, a 
copy of which libel was thereunto annexed, and stood near 
the middle of the fifth column of the second page of the said 
newspaper, and a copy of which said Ubel, marked B., waa 
thereinafter contained ; and the newspaper itself was annexed 
to the affidavit: tlie court held, that this was not sufficient; 
it was not sufficient at common law, because, according to the 
affidavit, this was merely a copy of the libel, which would not 
be evidence at the trial ; and the applicant had not proceeded 
under the statute. R. v. BoAltrin, 8 Ad, ^ m. 168. See R. v. 
Chappel, I Bur, 402. So, an affidavit stating circumstances 
of suspicion only, without adding the deponent's belief of the 
defendant's guilt, was holden insufficient; there must be 
either positive proof of the offence being committed by 
the party complained of, or the affidavit must state such 
circumstances as cannot, by possibility, lead to any 
other conclusion, or if only suspicious circumstances be 
stated, the deponent must add his belief of the defendant's 
guilt. R. V. WUUamton, 3 B, 8f A. 582. Bat it is no objection, 
that the sole affidavit is made by a particeps crimuiis, if the 
offence be one against the public interest, such as bribery 
at the election of an alderman, who by his office was a justice 
of the peace, A. v. Steward, 2 B. 4* Ad. 12, or the like. Care 
must be taken that the affidavits do not contain any harsh or 
slanderous observations on the defendant, not necessarily 
forming part of the offence complained of; for although the 
court will not reject the affidavit on that account, they may 



S2 Criminal Information, 

consider it as indicating a vindictlYe motive in maldng the 
application. See R. y. Bum,! Ad. SfEl. 190. 

Fonnerly, vrhen the libel ^ras contained in a newspaper, 
there was often some dilBcnlty in proving that the defend- 
ant was the printer or publisher; and the same difficulty 
occurred in applications for criminal informations. To remedy 
this, it was enacted by stat. 6 & 7 W. 4, c. 76, s. 8, " that copies 
of the declarations therein mentioned [namely, declarations to 
be filed with the commissioners of stamps in Westminster, or 
with the distributors of stamps in the country, and by them 
transmitted to the commissioners, by all printers and pub- 
lishers of newspapers, stating the title of the newspaper, the 
houses or buildings where it b to be printed or published, 
and the true names, additions and places of abode of the 
printer and publisher and two of the proprietors thereof, and 
to be signed by them. Id, s. 6] certified to be true copies, as 
thereinafter directed, shall respectively be admitted in all 
proceedings civil or criminal, and upon every occasion what- 
soever, touching any newspaper mentioned in any such de- 
claration, or touching any publication, matter or thing con- 
tained in any such newspaper, as conclusive evidence of the 
truth of all such matters set forth in such declaration as are 
herein required to be therein set forth, and of their continuance 
respectively in the same condition down to the time in ques- 
tion, against every person who shall have signed such decla- 
ration, — unless it shall be proved that previous to such time 
such person became lunatic, — or that previous to the publica- 
tion in question on such trial such person did duly sign and 
make a declaration that such person had ceased to be a printer, 
publisher or proprietor of such newspaper, and did duly deliver 
the same to the said commissioners or to such oflicer as afore- 
said, — or unless it shall be proved that previous to such occa- 
sion as aforesaid, a new declaration of the same or similar 
nature respectively, or such as may be required by law, was 
duly signed and made and delivered as aforesaid respecting the 
same newspaper, in which the person sought to be affected on 
such trial did not join." , 

" And the commissioners, or the proper authorized officer 
by whom such declaration shall be kept according to the 
directions of this act, shall upon application in writing made 
to them or him respectively by any person requiring a copy 
certified according to this act of any such declaration as 
aforesaid, in order that the same may be produced in any 
criminal or civil proceeding, deliver such certified copy or 
cause the same to be delivered to the person applying for the 
same, upon payment of the sum of one shilling, and no 
more." Id. 

" And in all proceedings and upon all occasions whatsoever, 
a copy of any such declaration, certified to be a true copy 



Motion^ Rule, S^c. 33 

under the hand of one of the said commissioners or of any 
officer in whose possession the same shall be, upon proof made 
that such certificate hath been signed with the handwriting of 
a person described in or by such certificate as such commis- 
tioner or officer, and whom it shall not be necessary to prove 
to be a commissioner or officer, shall be received in evidence 
against any and ever}' person named in such declaration as a 
person making or signing the same, as sufficient proof of such 
declaration, and that the same was duly signed and made 
according to this act, and of the contents thereof; and every 
soch copy so produced and certified, shall have the same effect, 
for the purposes of evidence against any and every such person 
named therein as aforesaid, to all intents and purposes what- 
soever, as if the original declaration, of which the copy so 
produced and certified shall purport to be a copy, had been pro- 
doced in evidence and been proved to have been duly signed 
and made by the person appearing by sach copy to have signed 
and made the same as aforesaid; and whenever a certified 
copy of any such declaration shall have been produced in evi- 
dence as aforesaid against any person having signed and made 
SQch declaration, and a newspaper shall afterwards be produced 
in evidence, intituled in the same manner as the newspaper 
mentioned in such declaration is intituled, and wherein the 
name of the printer and publisher and the place of printing 
shall be the same as the name of the printer and publisher 
and place of printing mentioned in such declaration,— or shall 
purport to be the same, whether such title, name and place 
printed upon such newspaper shall be set forth in the same 
form of words as is contained in the said declaration, or in any 
form of words varying therefrom : — it shall not be necessary for 
the plaintiff, informant or prosecutor, in any action, prosecu- 
tion or other proceeding, to prove that the newspaper to 
which such action, prosecution or other proceeding may relate, 
was purdiased of the defendant, or at any house, shop or office 
belonging to or occupied by the defendant, or by his scrN'ants 
or workmen, or where he may usually carry on the business 
of printing or publishing such newspaper, or where the same 
may be usually sold." — Id. 

Where upon a motion for a criminal information for a libel 
in a newspaper, the stamp-oflice certificate of the publisher's 
declaration, verified by affidavit, was produced, and there was 
an affidavit setting out the alleged libels, and stating that 
tiicy were contained in a newspaper, the title and date of 
which, and the names of the printers and publishers, corre- 
sponded with the declaration at the stamp-office, but the 
nw&paper was not annexed, it was merely shown to the 
court on moving for the rule, and of course the rule was not 
drawn up on reading such newspaper ; afterwards in showing 
caasa against the rule, it was ohiectcd that this was no evidence 
c 3 
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of pablication; it was clearly not evidence at common law; 
and it was not evidence under the above statute, which re- 
quired a copy of the newspaper to be produced in evidence, 
that is to say, to be part of the evidence on which the rule nisi 
was drawn up : and the court were of this opinion, and dis- 
charged the rule. R. v. fVoolmtr et al, 12 Ad. ^ El. 422. 

And by sect. 9, " in any suit, prosecution or proceeding, 
civil or criminal, against any printer, publisher or proprietor of 
any newspaper, service at the house or place mentioned in any 
such declaration as aforesaid, as the house or place at which 
such newspaper is printed or published, or intended so to be, 
of any notice or other matter required or directed by this 
act to be given or left, or of any summons, subpoena, rule, 
order, writ or process of what nature soever, either to enforce 
an appearance or for any other purpose whatsoever, shall be 
taken to be good and sufficient service thereof respectively, 
upon and against every person named in such declaration as 
the printer, publisher or proprietor of the newspaper men- 
tioned in such declaration." 

Also, it is a general rule, although not universal, that the 
court will not grant a criminal information for a libel on an 
individual, charging him with a particular o£fence, unless he 
deny the charge upon oath. R. v. MileSt 1 Doufi^. 284. And 
the rule may be deemed invariable, with these only exceptions, 
namely, where the prosecutor is abroad and at a great distance, 
or where the subject-matter of the libel is a general imputa- 
tion and not an accusation of any particular offence, or where 
the accusation is of criminal language holden in parliament, 
R. v. Hcuwell, 1 Doug. 387, or where the accusation is against 
a public body of men. R» v. WiUiamSt 5B.8fA. 59!). It ia usual 
to do this in the very words of the charge, R. v. Wright, 2 Chit. 
162, where such denial does not include an implied admission of 
some part of it, or, in the language of pleading, where it does not 
amount to a negative pregnant. In like manner, where an ap- 
plication is made for a criminal information against a justice of 
peace for having improperly convicted the prosecutor, the court 
require from the latter an exculpatory affidavit, fully denying 
the charge. R. v. Webster, 5 T. R. 388. 

The affidavit must be intituled " In the Queen's Bench." 
only ; for until the information is filed there is no cause in 
court. R. V. Robinson, 6 T. R. 642, cU. R. v. Almtrn, Id. 642, n. 
It must be sworn in this country ; for the court vidll not 
receive affidavits made abroad, either upon moving for the 
rule nisi, or in showing cause against it. R. v. Draper, 
3 Smith, 391 ; but see R. v. Satirist, 3 Nev. Sf M. 632. But 
it may be sworn, either in court, or beiore a judge at cham- 
bers, or before a commissioner of the court for taking affi- 
davits, not being the prosecutor's attorney. R. v. Gaoler of 
Ipswich, 2 Ld. Kenyon, 421 . If sworn before a commissioner. 
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the county in which it is sworn must be stated in the jurat { 
R. V. Cockshaw, 2 Nev. 8f M.31S; and the court will not en- 
lailge the rule, in order that the affidavit should be resworn, to 
remedy a defect in this respect. Id, 

It may be necessary to mention, that a defect in the affi* 
davit on the part of the prosecution, cannot be remedied by 
any statement in the defendant's affidavits upon showing cause, 
where the defect is such that if the court were aware of it» 
they would not have granted the rule nisi. R, v. Baldwitu 
8 Ad. ^ EL 168. 



Affidavit to obtain a CrimiruU Information for a Libel in a 
Netotpaper. 



In the Court of Queen's Bench. 

J. 8. of , gentleman, maketh 

oath and saith that [here state any 
matter* of indueementt tieceeeary 
to render the libel or its relevancy 
tnteUiffUfle]. And this deponent 
laith that in the newspaper here- 
unto annexed, intituled , bear- 
ing date the day of in- 
stant, is contained the following 
lalfe scandalous and deftxnatory 
libel of and concerning this depo- 
nent, and of and concerning [any 
matter of inducejnent above set 
outj] that i« to say : [Jure set out 
the libel]. And this deponent saith 
that [he verily believes that] the 



above libel is published of and con- 
cerning him this deponent; and 

that* by the words is meant 

[^e. showing the relevancy of 

t?te libett where it does not appear 
dearly upon the face of it]. And 
this deponent further saith that the 
said libel, so far as the same re- 
lates to him this deponent, is wholly 
false and unfounded in fact ; and 

that this deponent did not , nor 

did be [negativing fully and 

expressly each part of the libelij 
as in the said libel Is falsely and 
scandalously alleged and stated. 
Sworn, &c. 



Affidavit verifying the Stamp^office Certificate, 



In the Queen's Bench. 

A. B., of , clerk to C. D. of 

, gentleman, the attorney for 

J, S., maketh oath and saith, that 
he this deponent was present and 
did see £. F., esquire, one of Her 
Hiyesty's Commissioners of Stamps 
and Taxes, the person whose name 
is subscribed to the certified copy of 
the declaration hereto annexed, on 
instant, at the office of Stamps 



and Taxes, at Somerset House, in 
the City of Westminster, as such 
Commissioner, sign his name to the 
certificate indorsed on the copy of 
the declaration of J. X., hereunto 
annexed, relating to the newspaper 
therein mentioned, and that the 
name, "£. F.," subscribed at the 
foot of the said certificate, is of the 
proper handwriting of the said £. F. 
Sworn, &c. 



Motion and rule niti.'] We have already mentioned {ante, 
p. 22) within what time a motion for a criminal information 
ag^ainst a justice of the peace must be made ; and the rule 
there laid down is extended to motions for criminal informa- 
tions against all other public officers, for anything done by 
them in the execution of their duties. R. v. Hartley et al,^ 



90 Cfrimmal Information. 

4 B. ^ Ad. 869 n. But in all other cases there is no precise time 
limited for making^ the motion ; it should however be made 
promptly after the prosecutor became acquainted with the 
facts ; or if delayed, the delay should be accounted for. R. v. 
Rohinson, 1 JV. BL 542. Where a motion was made for a crimi- 
nal information against the printer, publisher and proprietors. 
of a newspaper, for libels published in it in June, September and 
October 1832, and the motion was not made until the 21st 
January 1833, but the prosecutor in his affidavit swore that 
he had no knowledge of the libels until the month of January r 
the court held the application to be in sufficient time. R. v. 
JoUie et al., AB.Sf Ad, 867. 

Upon the motion being made, whether granted or not, the 
affidavits must be handed in to the officer of the court to be filed. 
If the motion be granted, the rule nisi is drawn up at the 
crown-office, and you serve a copy of it, either personally or 
by leaving it with the wife or servant of the defendant at his 
dwelHng-house, at the same time showing the original rule, 
or, in the case of a libel in a newspaper, at the house or build- 
ing mentioned in the declaration of the printer or publisher 
as the place of printing and publication. 6 ^* 7 fP. 4, c. 76, 
s, 9, ante, p. 34. 

It may be necessary to mention, that the motion must be 
made by a barrister ; the prosecutor, R. v. JJ. of Lancashire, 
X Chit. 602, or his attorney, or any other private individual, 
will not be allowed to make it. 



Rule Nisi, 

Upon reading the several affida- misdemeanors [in println? and pub- 

Tits of , and the seve- lishing certain scandalous libels, or 

rally tlierennto annexed, it is or- as the cote may be]^ upon notice of 

dered that in tliis term be this rule to be given to lum in the 

given to J. N., to show cause meantime. 

yrhy nn information should not be On the motion of Mr. . 

exhibited against him for certain 



Affidavit of Service. 

In the Queen's Bench. and that he tliis deponent did on the 

A. B., of , clerk to C. D. same day serve L. O. with a true 

of , attorney for J. S., the copy of tlie said rule hereunto an- 

prosecutor in this behalf, maketh neied, by delivpring the same to 

oath and saith, that he this depo- the wife [or fomnlo servant] of the 

nentdid,on , personally serve said L. O., at his dwelling-house, 

J. N. with a true copy of the rule situate at , and at the same 

hereunto annexed, by delivering the time sliowing her tlie said original 

same to him, and at the same time rule. 

showing him the said original rule ; Sworn, &c. 

Cause shown.'] The defendant, upon being served with the 
rule, must bespeak office copies of the affidavits on which it 
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ms obtained ; for until he has done so, he cannot show cause 
against the rule. Having obtained these copies, let him pre- 
pare his affidavits in answer, intituling them " In the Queen's 
Bench" merely. It is said by Lord Kenyon, C.J., that it was 
decided in R. v. Robinson, that the affidavits in showing cause 
against rule for a criminal information, may be intituled in the 
prosecution or not. 6 T. R. 642, cit. But the authority of 
this case may be doubted ; for there is no prosecution in court 
UDtil the information is actually filed. 

The affidavits on behalf of the defendant, should either con- 
tradict the material parts of the affidavits on the part of the 
prosecution, and show that the act done did not amount to 
any offence in law, or that the defendant did not commit it, 
tee ante, p. 30, — or they should show that the defendant has 
been before indicted for the same offence, and acquitted, — 
or that the intent of the prosecution is to try a civil right, 
such as a title to land, &c., — or that the complaint is trifling, 
vexatious and oppressive, 2 Hawk. c. 26, s. 8, — or that the 
defendant is in humble circumstances, residing in a remote 
part of the country, and unable to bear the expense of such 
a mode of prosecution, R. v. Compton, Cald. 246, — or that 
the prosecutor has already adopted another remedy, see ante, 
p. 26, — or that the prosecutor is himself so far to blame, 
that the court will not grant him the information, see ante, 
p. 27, — or that this is the second application which has been 
made in the court on the same subject, see ante, p. 26 ; R.\. 
Smithson, 4 J3. & Jd, 861 : but see R. v. Eve et at., 5 Ad. & El. 
780, ante, p. 28, — or the like. 

If the defendant be not ready to show cause at the time 
appointed by the rule, the court, if satisfied with the reason, 
will enlarge the rule to some day in the same or in the next 
term ; or. if from a pressure of business the rule cannot con- 
veniently be disposed of within the term, the leading counsel 
on both sides may consent to its being enlarged. And a rule 
is drawn up accordingly. 

When the case comes on for argument, it is argued by as 
many counsel as may be engaged on both sides, first on the 
part of the defendant, and then on behalf of the prosecutor. 
The court then decide, and make the rule absolute, or discharge 
it with or without costs. 

This rule absolute is the " express order, to be given by the 
said court, in open court," mentioned 'in and required by the 
Stat. 4 & 5 W. & M. c. 18, s. 1, before the Queen's coroner and 
attorney can file the information, as mentioned ante, p. 17. 

Enlarged Rule. 

Upon reading [the afSdavit of rilj eriven to the defendant to show 

• ], it is ordered that the cause why an information should not 

day of the next term be perempto- be exhibited against him, for certain 
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Form of the Recognizance. 



Bucks. Be it remembered, that 

oil the day of , in the 

year of the reign of our lorereign 
Lady Victoria, by the f^ce of Ctod, 
of the United Kingdom of Great 
Britain and Ireland, Queen, de- 
fiender of the faith, before Cliarles 
Francis Robinson, esquire, coroner 
and attorney of our Lady tl^ Queen, 
in the court of our said Lady the 
Queen, before the Queen herself [or 
before me, H. K., clerk, one of her 
Majesty's Justices of tlie peace in 
and for the said county of Bucks], 
cometh A. S. [the protecutor] of 

, and acknowledgeth himself to 

owe to J. X. [the defendant] the 



mm of twenty pounds of lawful 
money of Great Britain, to be levied, 
upon his goods and chattels, lands 
and tenements : upon condition to 
prosecute with eflfect a certain in- 
formation exhibited against him the 
said J. X. by the said Charles Fran- 
cis Robinson, esquire, coroner and 
attorney of our said Lady the Queen, 
in the court of our said Lady the 
Queen, befbre the Queen herself, in 
the said court, for certain misde- 
meanors, and abide by and observe 
all such orders and things as the 
said court shall direct in that be- 
half. 



Information.'] The criminal information, with the exception 
of the mere formal parts of it, nameiy, the commencement and 
conclusion, is the same precisely, and subject to the same 
rules, as an indictment for the same offence. Bac. Ahr, Infor- 
maiion, C. Get it drawn by counsel ; engross it upon parch- 
ment; and having drawn up the rule absolute, and the 
prosecutor having entered into the recognizance, get the in- 
formation signed by the Queen's coroner and attorney (pay 
6s. 8d.). and file it and the recognizance in the crown-office ; 
pay Is. for filing the information, 3^. for the recognizance. 

It may be necessary to mention that you cannot file one 
joint information against several defendants, upon distinct 
rules for an information or informations against each. R. v. 
Haydon, 3 Burr, 1270. 



Form of an Information generally. 



Easter term, in the seventh 
year of the reign of Queen 
Victoria. 
Bucks, to wit : Be it remembered 
that Charles Francis Robinson, es- 
quire, coroner and attorney of our 
Lady the now Queen, in the court of 
our. Lady the Queen, before the 
Queen herself, who prosecutes for 
our Lady the Queen in this behalf, 
in his proper person comes here 
into the court of our said Lady the 
Queen, before the Queen herself at 

Westminster, on after 

in this same term, and for our said 
Lady the Queen* gives the court here 
to understand and be informed that 
[before and at the time of tlie com- 



mitting of the offence and mis- 
demeanor hereinafter next men- 
tioned," [^r. etatinffy iftieceuaryj 
anpviatterqf Uiducmtient required 
to render the subsegtient state^ 
ment of the qffence certain and 
explicit ;] and the said coroner and 
attorney of our Lady the Queen, who 
prosecutes as aforesaid, ftirther gives 
the court here to understand and be 
informed that [here etate the 
offenccy precUdy as in an indict' 
ment]: against the peace of our 
Lady the Queen, her crown and dig- 
nity. fSecond count J, And the 
said coroner and attorney of our 
Lady the Queen, who prosecutes as 
aforesaid, further gives the court 
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ten to undentand and be informed 
flat [here state the fnatter of the 
count :] agaiitft the peace of our 
Ltdj the Queen, her crown anddig- 
aitj. COeHeral eonehaitmj. And 
tboefore the said coroner and at- 
torney of our Lady the Queen prayi 



the consideration of the eonrt here- 
in the premises, and that due procesa 
of law may be awarded against him 
the said J. X. in thU behalf, to 
make him answer our said Lady the 
Queen touching and concerning the 
premises aforesaid. 



Information for a Libel in a Neictpaper, 



Same as the above^ to the aS' 
terUh,* and then thus :] gives the 
court here to understand and be in- 
fonned, that J. N., late of the 
parish of M., in the county of Bucks 
aforesaid, printer, contriving and 
anlawfiilly, wickedly and mali- 
ciously intending to hurt, ii^ure, 
vilify and pr^udice one J. S., and 
to deprive him of hu good name, 
&nie, credit and reputation, and 
to bring him into great contempt, 
Kandal, infamy and disgrace, on 

the day of , in the seventh 

year of the reign of our sovereign 
lady Victoria, by the grace of God, 
of the United Kingdom of Great 
Britain and Ireland, Queen, de- 
fender of the faith, with force and 
arms, at the parish aforesaid, in 
the county aforeaaid, unlawfully, 
wickedly and maliciously did print 
and publish, and did cause and pro- 
care to be printed and published, 
in a certain newspaper called the 

f a certain fUse, scandalous 

and malicious libel, containing di- 
vers false, scandalous and malicious 



matters and things of and concern- 
ing the said J. S., and of and 
concerning [Sfc, here insert any 
of tlu subjects of the libel rohich 
tt may be necessarj/ to refer to by 
the inuendos aftencaras, when 
you set out the libely'\ according to 
tlie tenor and effect following, that 
is to say : {here set out t?ie libels 
with such inuendos us may he ns' 
cessary to render it intelligible :} 
to the great damage, scandal and 
disgrace of the said J. S., to the 
evil example of all others in the 
like case offending, and against the 
peace of our Lady the Queen her 
crown and dignity. [Add other 
counts^ if necessary.] And there- 
fore the said coroner and attorney 
of our said Lady the Queen prays 
the consideration of the court here- 
in the premises, and that due pro- 
cess of law may be awarded against 
him the said J. N. in this behalf, 
to make him answer our said Lady 
the Queen touching and concerning 
the premises aforesaid. 



Information for tending a Challenge to Fight, 



Same as the form, ante, p 40, to 
the asterisk*, and then thus:] gives 
the court here to understand and 
be informed that J. N. late of the 
parish of M. in the county of Bucks 
aforesaid, gentleman, being a person 
of a turbulent and quarrelsome 
temper and disposition, and con- 
triving and intending not only to 
vex, ii^ure and disquiet one J. 8., 
and to do the said J. 8. some 
grievous bodily harm, but also to 
provoke, instigate and excite the 
said J. 8. to break the peace, and 
to fight a duel with and against him 

the said J. If., on , In the eighth 

year of the reign of our sovereign 
Lady Victoria, by the grace of God, 
ef the United Kingdom of Great 



Britain and Ireland, Queen, defender 
of the faith, with force and arms, at 
the parish aforesaid in the county 
aforesaid, wickedly, wilfully and 
maliciously did write, send and de- 
liver, and cause and procure to be 
written, sent and delivered unto him 
the said J. 8. a certain letter and 
paper vrriting directed by him the 
said J. S., containing a challenge to 
fight a duel, with and against him 
the said J. N., and which said letter 
and paper writing is as follows, that 
is to say : [here set out the letter, 
with such iuuendos as may be 
necessary]: to the great damage, 
scandal and disgrace of the said J. 8., 
in contempt of our Lady the Queen 
and her laws, and against the peace- 



SS Criminal LifamuUum. 

misdemeanora [^e^ a$ in the ruU that the proiecutor may si^ jud«- 

nUil upon the undertaking of the ment against him for want of aplea ; 

said defendant, in case such infor- and it is ftuther ordered t^t *" 

nation shall be exhibited, to ap- affidavits to show cause, be filed a 

pear thereto immedialelT, and plead week before the said day of 

within four days next after the same the next term. 

shall be exhibited, or, in default. On the motion of Mr. . 



Ride Absolute. 

Upon reading the several affida- nors [in printing and publish^ 

Yits of , and upon hearing certain scandalous bbels, or as ths 

counsel on both sides, it is ordered ease may be], 

that an information be exhibited Mr. , for the prosecutor. 

against J. N., for certafai misdemea- Mr. , for the defendant 

RtUe Discharged. 

Upon reading the several affida- cutor to the defendant or his Attoi[~ 

yits of 1 and upon hearing ney, such costs, if necessary, to be 

counsel on both sides, it is ordered taxed by the coroner and attorney 

tiiat the rule made in the last term, of this court. 

that \here recite the ruU nisi or Mr. , for the proseaitor. 

etUarged rule], be now discharged, Mr. , for the defendant- 

with costs, to be paid by the prose- 

Costs.'] In applications for criminal informations against 
justices of the peace, if the court think that the justice acted 
rightly and without any corrupt motive, they will discharge 
the rule with costs ; but if they think that he acted irregularly, 
though without any corrupt motive, they will discharge it 
without costs. R, v. Cox, 2 Burr. 785. R.y. Palmer, Id. 1162. 
R. V. Wrougkton, 3 Id. 1683. R. v. Fielding, 2 Id. 722. In one 
case, where it appeared that the attorney for. the prosecutor 
was heard to say that " if it cost him 100/. he would lay Field- 
ing (the justice) by the heels ;" the court, in discharging the 
rule, ordered the defendant's costs to be paid by the prosecu- 
tor and his attorney. R, v. Fielding, 2 Burr. 654. But in a 
recent case, under similar circumstances, the court refused to 
order the attorney to pay costs, as he was no party to the rule. 
R. V. Thomas et al., 7 Ad, & El, 608. And in a still more recent 
case, where it was suggested that a party who had insti* 
gated the proceedings before the justices, out of which the 
application originated, and had taken an active part in them, 
should pay the costs, the court refused to make any order upon 
him, as he had not sworn any affidavit or otherwise taken a 
direct part in obtaining the rule. R. v. Dodson et al., 9 Ad. 8c 
El. 704. 

And in all cases, if the court think the application frivolous 
or vexatious, or that the prosecutor has wilf uUy misrepresented 
or suppressed facts, they usually discharge the rule with costs. 
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The party thus entitled to costs, should draw up the rule at 
the crown-office, get the costs taxed upon it, demand them 
personally, and proceed to recover them by attachment. 

Sometimes, where the defendant is in fault, but the court 
think that he will be sufficiently punished by making him pay 
the costs, they will order the rule \x> be discharged on the de- 
fendant paying the prosecutor's costs. R, v. Morgan, 1 Doug. 
314. In such a case, however, the costs are not recoverable 
by attachment ; but upon the costs being taxed and demanded, 
if the defendant refuse or neglect to pay them, the prosecutor 
may proceed to file his information. 



3. The InformatUm, and how PUed, 8fc. 

Recognizance.'} By stat. 4 & 5 W. & M. c. 18, s. 1, already 
mentioned {ante, p. 17), it is enacted, that the derk of the 
crown in the court of King's Bench, shall not, without express 
order to be given by the said court in open court, exhibit, re- 
ceive or file any information for any of the causes aforesaid, or 
issue out any process thereupon, before he shall have taken, or 
shall have delivered to him, a recognizance from the person or 
persons procuring such information to be exhibited, with the 
place of his or their abode, title or profession, to be entered, 
to the person or persons against whom such information is to 
be exhibited, in the penalty of twenty pounds, that he or they 
"^U effectually prosecute such information, and abide by and 
observe such orders as the court shall direct ; which recogni- 
zance the clerk of the crown, and also every justice of the 
peace of any county, dty, franchise or town corporate, where 
the cause of any such information shall arise, are hereby em- 
powered to take ; and after the taking thereof by the said 
clerk of the crown, or the receipt thereof from any justice of 
the peace, the said clerk of the crown shall make an entry 
thereof upon record, and shall file a memorandum thereof in 
some public place in his office, that all persons may resort 
thereunto without fee. 

The meaning of this statute is, evidently, that the informa- 
tion shall not be filed until the courl shall have made an order 
to that effect ; and that process shall not issue upon it until 
the recognizance be given ; in practice however the informa- 
tion and recognizance are both filed at the same time. The 
recognizance is accordingly engrossed on parchment, and 
acknowledged as above directed, and, if entered into before a 
justice of the peace in the country, it must be transmitted to 
the crown-office, and there filed. R, s. 23. Pay 3^. 
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Criminal Information. 



Form of the Recognizance. 



Bucks. Be it remembered, that 

on the day of , in the 

year of the reign of our sovereign 
Lady Victoria, by the grace of (Jod, 
of the United Kingdom of Great 
Britain and Ireland, Queen, de- 
fender of the faith, before Charles 
Fnmcis Robinson, esquire, coroner 
and attorney of our Lady the Queen, 
in the court of our said Lady the 
Queen, before the Queen herself [or 
before me, H. K., cleric, one of her 
Majesty's justices of tlie peace in 
and for the said county of Bucks], 
cometh A. S. [the prosecutor] of 
— , and acknowledgeth himself to 
owe to J. X. [the defendant] the 



sum of twenty pounds of lawful 
money of Great Britain, to be levied 
upon his goods and cliattels, lands 
and tenements : upon condition to 
prosecute with eflfcct a certain in* 
formation exhibited against him tho 
said J. N. by the said Charles Fran- 
cis Robinson, esquire, coroner and 
attorney of our said Lady the Queen, 
in the court of our said Lady tlie 
Queen, before the Queen herself, in 
the said court, for certain misde- 
meanors, and abide by and observe 
all such orders and tilings as the 
said court shall direct in that be- 
half. 



Information.'] The criminal information, with the exception 
of the mere formal parts of it, namely, the commencement and 
conclusion, is the same precisely, and subject to the same 
rules, as an indictment for the same offence. Bac. Abr. Infor- 
maiion, C. Get it drawn by counsel ; engross it upon parch- 
ment; and having drawn up the rule absolute, and the 
prosecutor having entered into the recognizance, get the in- 
formation signed by the Queen's coroner and attorney Cpay 
68. 8d.)i and file it and the recognizance in the crown-office ; 
pay Is. for filing the information, 3s. for the recognizance. 

It may be necessary to mention that you cannot file one 
joint information against several defendants, upon distinct 
rules for an information or informations against each. R. v. 
Haydon, 3 Burr. 1270. 



Form of an Information generally. 



Easter term, in the seventh 
year of the reign of Queen 
Victoria. 
Bucks, to wit : Be it remembered 
that Charles Francis Robinson, es- 
quire, coroner and attorney of our 
Lady the now Queen, in the court of 
our Lady the Queen, before the 
Queen herself, who prosecutes for 
our Lady the Queen in this behalf. 
In his proper person comes here 
Into the court of our said Lady the 
Queen, before the Queen herself at 

"Westminster, on after 

in this same term, and for our said 
Lady the Queen* gives the court here 
to understand and be informed that 
[l)efore and at the time of the com- 



mitting of the offence and mis* 
demeanor hereinafter next men- 
tioned," [4*^. stating, if neceuary, 
any matter of inducmtai t required 
to render the subsequent state^ 
nunt of the offhice certain and 
esrplieit ;]and the said coroner and 
attorney of our Lady the Queen, who 
prosecutes as aforesaid, farther gives 
the court here to understand and be 
informed that [here state the 
ojffenee, precisely as in an indict- 
ment]: against the peace of our 
Lady the Queen, her crown and dig- 
nity. {Second count). And the 
said coroner and attorney of our 
Lady the Queen, who prosecutes as 
aforesaid, further gives the court 
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beie to nndentand and be informed 
that [here tote the vtatter of the 
eamni:] against the peace of our 
Lad J the Queen, her crown and dig- 
nitj. (QenertU eonehuionj. And 
thoefore tlie aaid coroner and at- 
tomej of our Lady the Queen prays 



the consideration of the eooit hero- 
in the premises, and that due process 
of law may be awarded against him 
the said J. N. in this behalf, to 
XDMka him answer our said Lady the 
Queen touching and concerning the 
premises aforesaid. 



Information for a Libel in a Neivspaper. 



Same as the abore, to the aS' 
terish,* and then thtts :] gives the 
court here to understand and be in- 
finned, that J. N., late of the 
parish of H., in the county of Bucks 
afincsaid, printer, contriving and 
anlawfuUy, wickedly and mali- 
dously intending to hurt, iqjure, 
▼ilify and pr^udice one J. 8., and 
to deprive Iiim of his good name, 
bme, credit and reputation, and 
to bring him into great contempt, 
■candal, infamy and disgrace, on 

the day of , in the seventh 

year of the reign of our sovereign 
lady Victoria, by the grace of God, 
of the United Kingdom of Great 
Britain and Ireland, Queen, de- 
kader of the faith, with force and 
arms, at the parish aforesaid, in 
the county aforesaid, unlawfully, 
vickedly and maliciously did print 
aod publish, and did cause and pro- 
cue to be printed and published, 
in a certain newspaper called the 
—— , a certein false, scandalous 
and malicious libel, containing di- 
Ters false, scandalous and malicious 



matters and things of and concern- 
ing the said J. S., and of and 
concerning [^c, here insert any 
of the eubjects of the libel rohich 
tt may be necessary to refer to by 
the invendos aftencards^ nhen 
you set out the libel,] according to 
the tenor and effect following, that 
is to say : [here set out the Ubely 
with sucJi inuendos as may be ne- 
cessary to render it intelligible :} 
to the great damage, scandal and 
disgrace of the said J. S., to the 
evil example of all others in the 
like case offending, and against the 
peace of our Lady the Queen her 
crown and dignity. [Add other 
counts, if necessary.] And there- 
fore the said coroner and attorney 
of our said Lady the Queen prays 
the consideration of the court here- 
in the premises, and that due pro- 
cess of law may be awarded against 
him the said J. N. in this behalf, 
to make him answer our said Lady 
the Queen touching and concerning 
the premises aforesaid. 



Information for sending a Challenge to Fight, 



Same eu the form ante, p 40, to 
the asterisk*, and tlien thus :] gives 
tlie court here to understand and 
be informed that J. N. late of the 
parish of M. in the county of Bucks 
aibiesaid, gentleman, being a person 
of a turbulent and quarrelsome 
temper and disposition, and con- 
trivfaig and intending not only to 
vex, injure and disquiet one J. S., 
and to do the said J. 8. some 
grievous bodily harm, but also to 
provoke, instigate and excite the 
said J. 8. to break the peace, and 
to figlxt a duel with and against him 

the aaid J. N., on , in the eighth 

7oar of the reign of our sovereign 
lady Victoria, by the grace of God, 
ef the United Kingdom of Great 



Britain and Ireland, Queen, defender 
of the faith, with force and arms, at 
the parish aforesaid in the county 
aforesaid, wickedly, wilfully and 
maliciously did write, send and de- 
liver, and cause and procure to be 
written, sent and delivered unto him 
the said J. 8. a certein letter and 
paper writing directed by him the 
said J. S., containing a challenge to 
flght a duel, with and against him 
the said J. X., and which said letter 
and paper writing is as follows, that 
is to say : [here set out the letter, 
with such iuuendos as may be 
necessary]: to the great damage, 
scandal and disgrace of the said J. S., 
in contempt of our Lady the Queen 
and her laws, and against the peace 



42 Criminal Information. 

of our lAdy the Queen, her crown said J. N. : to the greet damage, 

and dignity. {Second eowtU.) And scandal and disgrace of the stdd 

the said coroner and attorney of our J. 8., in contempt of oar Lady tiie 

Lady the Queen, who prosecutes as Queen and her laws, and against the 

aftvesaid, further gives the court peace of our said Lady the Queen, 

here to understand and be informed, her crown and dignity. And there- 

iStaX the said J. N., contriving and fore the said coroner and attorney 

intending as aforesaid, afterwards of our said Lady the Queen, praya 

to wit on the day and year afore- the consideration of the court here 

said, with force and arms, at the in the premises, and that due proceas 

pariah aforesaid in the county afore- of law may be awarded against 

aaid, wickedly, wilftilly and maU- him the said J. N. in this behalf, 

ciously did provoke, instigate, excite to make him answer to our said 

and challenge the said J. S. to fight Lady the Queen touching and con- 

a duel with and against him the ceming the premises aforesaid. 

A criminal information for a conspiracy, may readily be 
framed from the form, onto, p. 15. 

If you find any deflect in the information, after it is filed, a 
judge upon summons will in general give you leave to amend 
it. jR. V. Holland, 4 T. R. 457. R. v. Wilkes, 4 Burr. 2527. 
On the other hand, the court will not quash it. 



SECTION III. , 

Information Ex qfficio. 

In what casei.} Her Majesty's attorney-general, or, during 
the vacancy of that office, her Majesty's solicitor-general, R. v. 
Withers, 4 Burr, 2576. Wilkes v. Rex, in error, 4 Bro, P. C. 
360, may file a criminal information in the court of Queen's 
Bench against an offender, in all cases of misdemeanor, imme- 
diately fleeting the Queen or her government, without asking 
the leave of the court for that purpose. And for this reason, 
we have seen, {ante, p. 26), the court will not order the Queen's 
coroner and attorney to file an information in such a case. 

How filed, S^c."] Let it be engrossed on parchment, signed 
by the Queen's attorney-general, and filed at the crown-office. 
It is not within stat. 4 & 5 W. & M. c 18, ante, p. 17. 39, and 
therefore no order of the court or recognizance is necessary, 
previously to filing it. 2 Hawk, c, 26, s, 6. 

Form of if.] There is no difference, in form, between an 
information ex officio, and one filed by the Queen's coroner and 
attorney, except that in the formerthe attorney-general's name 
is introduced instead of that of the Queen's coroner and at- 
torney; thus: 

Easter term, in the seyenth Lady the now Queen, who prote- 

year of the reign of Queen cutes for our said Lady the Queen 

Victoria. in this behalf, in his proper person, 

Middlesex, to wit : Be it re- comes here into the court of our 

membered that 8ir William Follett, said Lady the Queen before tb« 

knight, attorney-general of our Queen herself at Westminster, oa 
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— in tids fame tenn, and for oar And li i wciwe tiie Mid attornej* 

mA Lady the Queen gives the court general of our Lady tile Queen 

hoe to andentuid and be informed prays the consideration of the eourt 

that, ice. here in tlie iiremiws, and that due 

And the said attorney-general of prooess of law may be awarded 

our Lady the Queen, who prosecutes against him the said J. N. in this 

as aforesaid, further gives the court behalf, to make him answer to our 

here to understand and be informed said Lady the Queen touching and 

that, &C. oonoeming the premises aforesaid. 



SECTION IV. 

Process upon an Indictment or Information. 

Regular process upon an indietment,'] The usual mode of 
compelling a defendant to appear and plead, is by obtaining 
the wtnant of a judge to apprehend him as directed by 48 
6. 3, c, 58, post, p. 46. This is obtained at judge's chambers, 
upon the mere production of a certificate from the crown- 
office, of the indictment being found. 

But, in strictness, the regular process upon all indictments 
found in the coart of Queen's Bench, for offences under 
treason, felony and mayhem, is first by writ of venire facias ; 
2 Hawk. c. 27, «. 9 ; and if to that the sheriff retam that 
the defendant has been summoned as by the writ com- 
manded, the prosecutor may have a distringcu, and then 
an alias, Kpluries, and so proceed by distress infinite, moving 
from time to time to sell the issues, for the purpose of paying 
tiie costs; 2 Hawk, c, 27, s. 10 ; or if the sheriff return nihil 
to the venhre, then a capias, aUas and phiries may issue. Id. 
Agtinst a corporation the process is by distringas and so to 
distress infinite, to compel an appearance and plea. R. v. 
Birmingham and Gloucester Railway Company, 3 Jd. Sf El. 
N.C. 223. 

On indictments for treason, felony and mayhem, the regular 
process is by capias, alias and pluries. Id. s. 15. 

As to process upon indictments removed into the court by 
certiorari, see post, Part II. Ch. I. 

These writs must be engrossed on parchment, indorsed with 
the name and address of the attorney suing them out, signed, 
sealed and entered at the crown-office, (pay 5s.) and delivered 
to the sheriff to be executed. They may be tested and made 
returnable on a day certain, either in term or out of term ; 
Reg. 5 ; and such subsequent writ must be tested on the re* 
turn-day of the prerious process. Id. ; but cannot be actually 
issued until four days after the return-day of such process, 
such return-day being reckoned exdusiye. Id. 

Venire Facias, 

Victoria, See. To the sheriff of that you do not forbear by reason 
^— , gr^eCing : We command you of any liberty in your bailiwick, but 
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that jou cause to conie before ui 

at Weetminstery on the ^— 

day of , J. N. [or the inhabi- 
tants of the parish of , in your 

bailiwick], to answer to us for cer- 
tain , whereof [he is, or they 



are] indicted ; and have you then 
there tliis writ. Witness, llionias 
Lord Denman, at Westminster, the 

day of f in the year 

of our reign. By the Court. 



Distringas. 



Victoria, kc. To the sheriiT of 

, greeting : We command you 

that you do not forbear by reason 
of any liberty in your bailiwick, but 
that you distrain J. N. by aU his 
lands and chattels in your bailiwick, 
so that neither he nor any one for 
him do put his hands to the same, 
until you shall have another com- 
mand from us for that purpose; 
and that you answer to us for the 



issues thereof, so that you may have 
him before us at Westminster, on 
the day of , to an- 
swer to us for certain , whereof 

he is indicted, and to hear his judge- 
ment for his many defaulto, and 
hare you there this writ. Witness, 
Thomas Lord Denman, at Westmin- 
ster, the day of , in the 

year of our reign. 

By the Court. 



AKas and Pluries Distringas. 

These are the same as the distrin^ras, "as before we have commanded 
except that after the words ** We you," or " as often we luive com- 
oommand you," you add the words manded you." 



Capias 



ViCJTOKiA, by the grace of God 

&e. To the sheriff of , greeting: 

We command you that you do not 
forbear, by reason of any liberty in 
your bailiwick, but that you take 
J. N., of, &c., if he shall be found in 
your bailiwick, and him safely keep, 
so that you may have his body be- 



fore us at Westminster, on — the 

day of , to answer to us for 

certain , whereof he is indicted. 

And have you then there this writ. 
Witness, Thomas Lord Denman, at 

Westminster, the day of , 

in the year of our reign. 

By the Court. 



Alias and Pluries Capias. 

These are the same as the capiat, " as before we have commanded 
except that after the words " We you," or, " as often we have com- 
command you," you add the words manded you." 

Process upon an information.'] The mode of proceeding is 
by judge's warrant, as upon an indictment, and as mentioned 
ante, p. 43, and post, p. 46, or by subpoena. To proceed 
by subpoena, engross the writ on parchment, indorse upon 
it the name and address of the attorney suing it out, get 
it signed, sealed and entered at the crown-office (pay5«.}, 
and serve a copy of it. If the defendant do not enter an 
appearance within four days (not including Sunday) after the 
return of the writ, and exclusive of the return-day, then, upon 
making and filing an affidavit of service, the prosecutor may, 
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in the same manner, sue out an attachment, deliver it to the 
sheriff, and have the defendant thereupon apprehended. Ac- 
cording to Hawkins, 2 Hmck. c. 27, s. 14, the second process 
here is by writ of capias; but such is not the practice. After 
appearance, indeed, if the defendant abscond, the prosecutor 
may have a capias, alias and plurieSt but not before. In the 
case of an information against a corporation aggregate, how- 
ever, a distringas, and not an attachment, issues. These writs 
are tested and made returnable on a day certain, either in or 
out of term ; and the attachment, although it cannot actually 
issue until after four days from the return of the subpoena, as 
above mentioned, must be tested on the return-day of that 
writ. Reg. 5. As to the proceeding by judge's warrant, see 
post, p. 46. 

Or if the rule nisi for the information have been enlarged, 
as in that case, we have seen (ante, p. 37) the defendant by 
the enlarged rule undertakes, in case such information shall be 
exhibited, to appear thereto immediately, and plead within 
four days next after the same shall be exhibited, — it is unne- 
cessary in such case to sue out process ; but instead of doing 
so, you may serve the defendant with a notice of the informa- 
tion being filed, and if he do not appear, move for an attachment 
for not performing his undertaking, or move that the prosecu- 
tor may be at liberty to enter an appearance for him ; or if he 
appear but do not plead within the four days, then you may 
sign judgment as for want of a plea. Upon this subject, vide 
post, p. 56. If it be intended to move for an attachment, the 
above notice must be personally served. 

Of course before any of these proceedings are had, the pro- 
secutor must have entered into the recognizance, mentioned 
ante, p. 39. 

Subpoena to answer to an Information, 

TicTOKXA, ice. To J. X., of kc: then and there consider of concern- 

Wecommandyoa, that laying aside ing you in this behalf. And this 

all pretences and excuses whatso- you are not to omit under the pe- 

eret, you he and appear in our nalty of one hundred pounds, to be 

court before us at Westminster, on levied upon your goods and chattels, 

the day of , to answer lands and tenements, if you shall 

to us of and concerning such mat- make default in the premises. Wit- 
ters and things as shall then and ness, Thomas Lord Denman, at 

thtte be objected against you on our Westminster, the day of — , 

behalf, and further to do and re- in the year of our reign. 

ceive all and singulai* such matters By the Court, 

and things as our said court shall 

To be indorsed thus :] Charles against him by the said coroner and 

Francis Robinson, esquire, coroner attorney [or attorney-general], in 

and attorney [or Sir William Fol- tlie said court of our said Lady the 

lett, knight, attorney-general], of Queen, before the Queen herself, 

our lady the Queen, prosecuteth this for certain whereof he is im- 

writ against the within named peached. 
J. N., upon aa information exhibited 
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Affidavit of Service thereof. 



In the Queen's Bench. 

The Queen against J. X. 
C. Dm of, &c., inaketh oath and 
sidth, that ho, this deponent, did on 

the day of serve J. N., the 

above named defendant, with the 
writ of subpoena to answer in this 
prosecution hereunto annexed, hj 
delivering a true copy of the said writ 
and of the indmsement thereon to, 
and leaving the same with, a ser- 
vant of the said J. N., at the dwell- 
ing-house and residence [or office. 



&c] of the said J. N., [or, rvhert the 
informationisfora libel in a ncfca- 
paptTf " at the office of the said de- 
fendant, called or known as the 

office of the newspaper "], situate 

at , in the county of , and 

at the same time showings to the 
said servant of the said J. N., the 
said original writ of tutpaena ; and 
which said writ appeared to this 
deponent to be duly and T^:ularly 
Issued out of and under the seal of 
this hononrable court. 



Attachment to antwer to an Information. 



TicTORLA., &c., tothesheriff of , 

greeting: We command you that 
you do not forbear, by reason of any 
libertT in your bailiwick, but that 
you a'ttach J. N., of,&c., if he shall 
be found in your bailiwick, and him 
safely keep, so that you may have 
his body before us, at Westminstw, 



on the day of , to an- 
swer to us for certain misdemeancr» 
whereof he is impeached, and that 
you have there then this writ. Wit- 
ness, Thomas Lord Denman, at 

Westminster, the day of , 

in the year of oar reign. 

By the Court. 



Notice in case of an enlarged Rule. 



Copt/ the enlarged rtUr^ contain' 
i$ig the uiidertakinff to appeoTt 
and write the folloning notice at 
the foot : 

In the Queen^s Bench. 
The Queen v. J. K., esq. 

Take notice, that in pursuance of 
the above rule, an information hath 
been filed in the court of Queen's 
Bench against the above-named de- 
fendant for certain misdemeanors ; 
and that he is hereby required to 
cause an appearance to be entered in 
the said court thereto, immediately, 
in pursuance of his undertaking 
contained in the above rule. And in 
de&ult thereof the said court will 



be moved on the day of 

instant, or so soon after as 

counsel can be heard, that the pro- 
secutor be at liberty to enter an 
appearance thereto for the said de- 
fendant, and to sign judgment 
against him, [or, that an attachment 
may issue against him for his con- 
tempt in not performing his said 
undertaking]. 

Dated this day of , 1844. 

Yours, Sec, 

(Solicitor for the prosecution). 
To J. N., the above-named 

defendant, and to £. F., 

gentleman, his attorney 

or agent. 



Distringas. 

The diftringas against a corpora- word " indicted," 
tion, is the same as the writ, antCt peached." 
p. 44, except, that instead of the 



you write, ' 



TFarrant of a Judge, in either awe] By stat. 48 G. 3, c. 58, 
1. 1, whenever any person shall be charged with any offence, 
for which he may be prosecuted by indictment or information 
in his Majesty's court of King's Bench, not being treason or 
felony, and the same shall be made to appear to any judge of 
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the said court by affidavit, or by certificate of an indictment 
or information being filed against such person in the said court 
for such offence, it shall be lawful for such judge to issue his 
vanant under hand and seal, and thereby to cause such person 
to be apprehended and brought before him, or some other 
judge of the said court, or before some of his Majesty's justices 
of the peace, in order to his being bound to the King's Majesty; 
vith two sufficient sureties, in such sum as in the said warrant 
shall be expressed, with condition to appear in the said court 
at the time mentioned in such warrant, and to answer all and 
singular indictments or informations for any such offence; 
and in ease any such person shall neglect or refuse to become 
bound as aforesaid, it shall be lawful for such judge or justices 
respectively to commit such person to the common gaol of the 
county, city, or place where the offence shall be committed^ 
or where he shall have been apprehended, there to remain 
until be shall become bound as aforesaid, or shall be discharged 
by order of the said court in term time, or of one of the judges 
of the said court in vacation ; and the recognizance to be 
thereupon taken, shall be returned and filed in the said court,, 
and shall continue in force until such person shall have been 
acquitted of such offence, or, in case of conviction, shall have 
received judgment for the same, unless sooner ordered by th& 
said court to be discharged. 

In order to obtain a judge's warrant under this statute, get 
a certificate from the crown-office of the indictment being 
found, or information filed ; pay 5«. ; take this to the chambers 
of any judge of this court, and he will thereupon grant his 
warrant. Then give it to the tipstaff or other officer to whom 
it is directed, for execution. 

If the defendant be apprehended under this warrant, the tip- 
staff or other officer who apprehends him will take him before 
a judge, who will thereupon commit him, unless h^ give bail. 

As to the mode of proceeding, where the defendant is already 
a prisoner, $ee post, sect. 1,p. 57. 



SECTION V. 

Outlatcry. 

In what caseJ] Outlawry lies on all indictments for treason 
and felony, and in all cases of indictable misdemeanors, where a 
capias lies ; see 2 Hawk, c. 27, s. 109 : and see ante, p. 43 ; and 
on informations ex qfficio. R, v. Wilkes, 4 B, 2527, 2555. But no 
person shall be outlawed as accessory before or after the &ct to 
a felony, before the principal has been attainted. Stat. fVestm.l, 
c. 14, 2 Hawk. c. 27, s. 129. 

Process of outlawry,'] In all misdemeanors there must be 
three writs of capiaSf'^capias, alias and piune^,-— before the 



48 Criminal Infarmation. 

exigent ; 2 Hawk. c. 21, m. Ill; one is sufficient in an idict- 
ment for treason, murder or manslaughter; Id.s. 112 ; but it 
is doubtful whether two writs of capias be not necessary in 
other felonies ; Id, ; and they are so, where the party is in- 
dicted at quarter sessions. 25 Ed. Z, st. 5, c. 14 ; R. v. Vendall, 
4 T. R. 358. As to the form of the writs of capias and how sued 
out, see ante, p. 43, 44 ; each must be tested on the return -day of 
the previous writ (if any), and made returnable on the first 
day in the next following term ; it is then taken to the under- 
sherifif or sheriff's agent, who will return it turn est inventus. 

By 6 H. 6, c. 1, before an exigent issues against persons in- 
dicted for treason or felony in this court, a capias shall issue to 
the sheriff of the county wherein the party is indicted, and 
another to the sheriff of the county of which he is named in the 
indictment. But in practice this is useless, as the defendant is 
always described as of the county in which the offence is laid. 
By Stat. 8 H. 6, c. 10, however, where a person is indicted in 
4iny court for treason, felony, or trespass, and is at the time 
dwelling in any other county than that in which the indict- 
ment is taken, then, before any exigent awarded, and presently 
after the first writ of capias returned, another writ of capias 
€hall be awarded, directed to the sheriff of the county whereof 
the party is or was supposed to be conversant by the said in- 
dictment, returnable before the same justices before whom he 
was indicted [or before the King, in his bench, if the indict- 
ment have been removed there by certiorari, \0 H. 6, c. 6], 
containing the space of three months from the date of the last 
writ, where the county court is holden from month to months 
and the space of four months where the county court is holden 
from six weeks to six weeks, until the return of the said writ ; 
by which second capias, the sheriff shall be commanded to take 
the party, if he can be found within his bailiwick, and if he 
cannot, then to make proclamation in two county courts 
before the return of the said writ, that the party shall appear 
before the said justices, &c., on the day therein contained, to 
answer to our lord the King of the treason, felony or trespass 
whereof he is indicted ; after which second writ of capias so 
served and returned, if the party come not at the return of the 
writ, the exigent shall be awarded against him. 

Besides these statutes, which seem not to have been consi- 
dered of themselves sufficient to prevent secret outlawries, it is 
enacted by stat. 4 & 5 W. & M. c. 22, s. 4, that upon the 
issuing of any exigent out of any of their Majesties' courts, 
against any person or persons, for any criminal matter before 
judgment or conviction, there shall also issue a writ of procla- 
mation bearing the same teste and return, directed to the 
sheriff of the county, &c., where the person in the record of 
the said proceedings is mentioned to be or inhabit, according 
to the form of stnt. 31 Eiiz* c. 3, and which writ of procla- 
mation shall be delivered to the sheriff three months before the 



Outlawry. 49 

return of the same. And the stat. 31 El. c. 3, to which this 
Act refers, and which extends only to personal actions, enacts 
that where a writ of exigent shall be awarded oat of any court, 
one writ of proclamation shall be awarded and made out of the 
same court, having day of teste and return as the said writ of 
exigent, directed and delivered of record to the sherifif of the 
county where the defendant, at the time of the exigent awarded, 
shall be dwelling, which writ of proclamation shall contain the 
effect of the same action ; and that the sheriff thereupon shall 
make three proclamations : — one in the open county court ; 
one other at the general quarter sessions of the peace in those 
parts where the defendant at the time of the exigent awarded 
shall be dwelling ; and one other, one month at least before 
the quinio exactus by virtue of the writ of exigent, at or near 
the most usual door of the church or chapel of that town or 
parish where the defendant shall be dwelling at the time of the 
exigent awarded, upon a Sunday, immediately alter divine 
service and sermon, if sermon there be, or if not, then forth- 
with after divine service; otherwise the outlawry shall be 
Toid. 

So, that besides the capias, there must be, in all cases where 
the defendant is dwelling in a different county, &c. from that 
in which he is indicted, a writ called a capias cum prodamatione, 
directed to the sheriff of the county of which the defendant 
is described in the indictment, tested on the return day of the 
capias, and having three or four months between the tesce and 
return, according as the county courts of the sheriff are holden 
from month to month, or from six weeks to six weeks. Under 
Vthich writ, if the sheriff cannot take the party, he must make 
proclamation at two county courts, that he appear to answer. 
This writ is seldom sued out in practice, because the defendant 
is usually described as of the same county, &c. in which the 
offence is charged to have been committed ; but if he be de- 
scribed of a different county, then no doubt the writ is neces- 
sary ; and in all cases, wheie he is at the time of the indict- 
ment dwelling in a different county, it may be doubted whether 
the outlawry would be valid if this writ were not sued out. In 
ail cases, therefore, where it is desirable that the outlawry shall 
not be voidable by writ of error, it may be advisable, in the 
first instance, to describe the defendant in the indictment as 
of the place where he is then actually residing, so that this 
writ may issue to the sheriff of that county, and the defendant 
be proclaimed and the writ returned, before the exigent issues. 

This writ of capias being ineffectual, then the prosecutor 
may sue out a writ of exigent and a writ of proclamations 
at the same time, both tested on the day of the return of the 
last writ, returnable (if issued from this court) on a day cer- 
tain in term time, and having at lea?t three months betweea 
d 
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Form of the Recognizance. 



sam of tirenty pounds of lawful 
money of Great Britain, to be levied 
upon his goods and chattels, lands 
and tenements : upon condition to 
prosecute with efl^t a certain in- 
formation exhibited against him the 
said J. N. by the said Charles Fran- 
cis Robinson, esquire, coroner and 
attorney of our said Lady the Queen, 
in the court of our said Lady the 
Queen, before the Queen herself, in 
the said court, for certain misde- 
meanors, and abide by and observe 
all such orders and things as the 
said court shall direct in that be- 
half. 



Bucks. Be it remembered, that 

on the day of , in the 

year of the reign of our sovereign 
Lady Victoria, by the grace of God, 
of the United Kingdom of Great 
Britain and Ireland, Queen, de- 
fender of the faith, before Charles 
Prancis Robinson, esquire, coroner 
and attorney of our Lady the Queen, 
in the court of our said Lady the 
Queen, before the Queen herself [or 
before me, U. K., clerk, one of her 
Majesty's justices of the peace in 
and for the said county of Bucks], 
cometh A. S. [the prosecutor] of 
— — , and acknowledgeth himself to 
owe to J. N. [the defendant] the 

Iftformation.'] The criminal infonnation, with the exception 
of the mere formal parts of it, namely, the commencement and 
conclusion, is the same precisely, and subject to the same 
rules, as an indictment for the same oflFence. Bac. Abr. Infor- 
mation, C. Get it drawn by counsel ; engross it upon parch- 
ment; and having drawn up the rule absolute, and the 
prosecutor having entered into the recognizance, get the in- 
formation signed by the Queen's coroner and attorney (pay 
68. 8d.), and file it and the recognizance in the crown-office ; 
pay Is. for filing the information, 3*. for the recognizance. 

It may be necessary to mention that you cannot file one 
joint information against several defendants, upon distinct 
rules for an information or informations against each. R. v. 
Haydon, 3 Burr. 1270. 



Form of an Information generally. 



Easter term, in the seventh 
year of the reign of Queen 
Victoria. 
Bucks, to wit : Be it remembered 
that Charles Francis Robinson, es- 
quire, coroner and attorney of our 
Lady the now Queen, in the court of 
our. Lady the Queen, before the 
Queen herself, who prosecutes for 
our Lady the Queen in this behalf, 
in his proper person comes here 
into the court of our said Lady the 
Queen, before the Queen herself at 

Westminster, on after 

in this same term, and for our said 
Lady the Queen* gives the court here 
to understand and be informed that 
[before and at the time of tlie com- 



mitting of the offence and mis- 
demeanor hereinafter next men- 
tioned," [^'c. ttatingy ifnecessaryj 
any matter of inducement required 
to render the subsequent state' 
ment of the qffietice certain and 
explicit ;] and the said coroner and 
attorney of our Lady the Queen, who 
prosecutes as aforesaid, further gives 
the court here to understand and be 
informed that [here state the 
qffence, precisely as in an indict' 
ment]: against the peace of our 
Lady the Queen, her crown and dig- 
nity. (Second count). And the 
said coroner and attorney of our 
Lady the Queen, who prosecutes as 
aforesaid, further gives the court 
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ben to nndentend and bs infomMd 
that [here state the matter of the 
eomtt:] agfdnst the peace of our 
Lady the Queen, her crown and dig- 
nitj. C General eon^iaion J. And 
therefore the said coroner and at- 
torney of our Lady the Queen prays 



the consideration of the court here- 
in the premises, and that due procesa 
of law may be awarded against him 
the said J. N. in this belialf, to 
TBMke him answer our said Lady the 
Queen touching and concerning the 
premises aforesaid. 



Information for a Libelin a Neicspaper. 



Same <u the above, to the as- 
terisk,* and then thus :] gives the 
court here to understand and be In- 
formed, that J. N., late of the 
pariah of M., in the county of Bucks 
aforesaid, printer, contriving and 
unlawfully, wickedly and mali- 
dottsly intending to hurt, injure, 
vilify and prejudice one J. 8., and 
to deprive him of his good name, 
fame, credit and reputation, and 
to bring him into great contempt, 
scandal, infamy and disgrace, on 

the day of , in the seventh 

year of the reign of our sovereign 
Lady Yictoria, by the grace of God, 
of the United Kingdom of Great 
Britain and Ireland, Queen, de- 
faider of the fbith, witli force and 
arms, at the parish aforesaid, in 
the county aforesaid, unlawfully, 
wickedly and maliciously did print 
and publish, and did cause and pro- 
core to be printed and published, 
in a certain newspaper called the 

, a certain &]se, scandalous 

and malicious libel, containing di- 
vers false, scandalous and malicious 



matters and things of and concern- 
ing the said J. S., and of and 
concerning [^c, here insert any 
of the subjects of the libel which 
%t may be necessary to refer to by 
the inuendas aftencaras, when 
you set out the libely] occording to 
the tenor and eflTect following, that 
is to say : [Itere set out the libel,. 
Kith such inuendos as may be tu- 
cessary to render it intelligible i) 
to the great damage, scandal and 
disgrace of the said J. S., to the 
evil example of all others in the 
like cose ofRsnding, and against the 
peace of our Lady the Queen her 
crown and dignity. {Add other 
counts, if necessary. "l And there- 
fore the said coroner and attorney 
of our said Lady the Queen prays 
the consideration of the court here- 
in the premises, and that due pro* 
cess of law may be awarded against 
him the said J. N. in this behalf, 
to make him answer our said Lady 
the Queen touching and concerning 
the premises aforesaid. 



Information for sending a Challenge to Fight, 



Same as the form ante, p 40, to 
the asterisk*, and then thus :] gives 
the court here to understand and 
be informed that J. X. late of the 
psrlsh of M. in the county of Bucks 
afcicsaid, gentleman, being a person 
of a turbulent and quarrelsome 
temper and disposition, and con- 
triving and intending not only to 
vex, iqjure and disquiet one J. 8., 
and to do the said J. 8. some 
grievous bodily harm, but also to 
provolie, instigate and excite the 
said J. S. to break the peace, and 
to fight a duel with and against him 

the said J. If., on , in the eighth 

year of the reign of our sovereign 
ludj Victoria, by the grace of God, 
ef the United Kingdom of Great 



Britain and Ireland, Queen, defender 
of the faith, witli force and arms, at 
the parish aforesaid in the county 
aforesaid, wickedly, wilfully and 
maliciously did write, send and de- 
liver, and cause and procure to be 
written, sent and delivered unto him 
the said J. 8. a certain letter and 
paper writing directed by him the 
said J. S., contoining a challenge to- 
fight a duel, with and against him 
the said J. is., and which said letter 
and paper writing is as follows, that 
is to say : [ftere set out the letter, 
with such iuuendos as may be 
necessary]: to the great damage, 
scandal and disgrace of thesaid J. S., 
in contempt of our Lady the Queen 
and her laws, and against the peace 
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award of the several writs which have issued upon it against 
the defendant, down to the exigent and writ of proclamations* 
with the sheriff's return to each ; and lastly enter the judgment 
of outlawry thus : " therefore by the judgment of M. N. and 
O. P. esquires, her Majesty's coroners for the said county of 
B., the said J. N., according to the law and custom uf England, 
is outlawed." Get this signed by the sheriff, and then file it 
in the crown-ofiice. 

You may then sue out a capias utlagatum to apprehend the 
outlaw ; or you may sue out a special capias utlagatum, to ap- 
prehend the defendant, and to seize all his property. See 
1 Jrch. Pr. 122. Or upon obtaining a certificate of outlawry, 
you may obtain a judge's warrant against the defendant, and 
have him apprehended. When taken under this warrant, the 
defendant cannot be allowed to appear and plead, or to give 
bail for that purpose ; whilst the outlawry subsists, the pro- 
secution is at an end, and the defendant convicted : and the 
outlawry can only be got rid of by writ of error. If however, 
when taken on the capitis utlagatuMf &c., he put in bail to pro- 
secute such a writ of error, he may be discharged in the mean 
time by supersedeas. 

The defendant, however, may, if he will, surrender himself 
to the sheriff, at any of the county courts, when he is exacted 
or proclaimed ; in which case the defendant shall be kept in 
custody by the sheriff, and the outlawry of course is no further 
proceeded in. 



Capias Utlagatum, 

ViCTOXtiA, Sec. To the sheriff of before us, upon a certain outlawry 

, greeting : We command you against him, at our suit, for certain 

that you do not forbear by reason , whereof he is indicted, Scc^ 

of any liberty in your bailiwick, but and thereupon he is declared out- 
that you take J. N., of, &c., if he lawed in your county. And have 
shall be found in your bailiwick, you then there this writ. Witness, 
and him safely keep, so that you Thomas Lord Denman, at West- 
may have his body before us, at minster, the day of , in the 

Westminster, on the day year of our reign. 

of , to stand right in our court. By the Court. 



Special Capias Utlagatum. 

Same as the last formt to the tlu capias utla^jatum] in your said 

wordt] declared outlawed in your bailiwick ; and those goods and 

county: We also command you that chattels, lands and tenements, into 

you do not forbear, &c., but that whose hands soever they may have 

you diligently inquire by the oath come, in your bailiwick, you cause 

of good and lawAil men of your to be taken, seized into our hands, 

bailiwick, what goods and chattels, and appraised according to the toil 

lands and tenements the said J. N. value thereof, to our use, so that you 

had on the said [the date of may certify, at the aforesaid time. 
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the true ralue of the same goods inquisition aforesaid shall be taken, 

and chattels, lands and tenements, then returning to us this our writ, 

under their seals, or the seal of Witnns, [^-c. as in the last form J] 
some of them, by whose oath the 



SECTION VI. 

Bail. 

Where a man is apprehended on process, or on a judge's 
warrant, on an indictment found, or an information filed, in 
this court, as mentioned in the 4th section, ante, p. 43, he must 
put in bail, or remain in prison until after his trial. 

The mode of putting in bail, is thus : Give the prosecutor's 
attorney, or the prosecutor, if he have no attorney, forty-eight 
hours' notice of bail, stating their names, residences and trades, 
&c., and the time and place when and where they will appear 
to enter into their recognizances; and at the time appointed, 
the defendant and his hail must attend before a judge of the 
court at chambers, and upon production of the warrant, and 
an affidavit of service of the notice, the judge's clerk will take 
their recognizance, and will afterwards transmit it to the crown- 
office, where it will be filed. The prosecutor or his attorney, 
however, may attend to examine and oppose the bail ; and if 
he oppose them successfully, of course the bail will be rejected, 
and the defendant remanded ; but if the bail be deemed suffi- 
cient, or if not opposed, their recognizance is taken as above 
mentioned, and transmitted to and filed in the crown-office. 
For common assaults, however, notice is not necessary. See 
R. V. , 2 Chit, 1 10. 

Or if the defendant be apprehended in the country, at a 
distance from London, bail may in like manner be taken 
before a justice of the peace in the neighbourhood, who 
mast forthwith transmit the recognizance, fairly written upon 
parchment, to the crown-office. 

Or if the defendant be not apprehended, but desire to put 
in bail to prevent his being apprehended, he may do so in the 
manner above mentioned, upon obtaining from the crown-office 
a certificate of the indictment or information against him, and 
producing it instead of the warrant to the judge's clerk or 
justice of the peace. And upon the recognizance being filed, 
he may, if he think it necessary, either to prevent his being 
apprehended, or his goods taken under a distringas, engross a 
writ of supersedeas upon parchment, indorse it with the name 
and address of the attorney or party suing it out, and get it 
signed, sealed, and entered at the crown-office ; pay 5s. 

Or if the defendant, by reason of his being in custody, or 
unwell, or for any other sufficient cause, be unable to attend 
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personally to enter into the recognizance, or if the defendant 
be a married woman so that she cannot enter into the recog- 
nizance, in that case the recognizance of four bail, called 
manucaptors, may be taken, with the like recognizance. 

The recognizance, after the acknowledgment thereof, must 
in all cases be transmitted to and filed in the crown-office : 
Reg. 23 ; pay 3s. 

As to bail on an indictment removed by certiorari, see post, 
tit. Certiorari. 



Notice of Bail. 



In the Queen's Bench. 
Middlesex.— The Queen v. J. N. 
Take notice that the above- 
named defendant will appear before 

the honourable Mr. Justice at 

his chamben, in BoUs Garden, 

Chancery-lane, London, on 

the day of , at of tlie 

clock, 6k., and will then enter into 
his own recognizance, and pat in 
bail for his the said defendant's ap- 
pearance in Her Majesty's court of 
Queen's Bench, at Westminster, 
within the first eight daya of the 
next term, to the indictment found 
against him in this prosecution for 

certain , and to plead thereto, 

and try the same at the sittings of 



Nisi Prius, to be holden afUi^ the 
same term, in and for the comity of 
Middlesex, and personally ifi appear 
in the said court at the ^return of 
the postea if he should be' convicted, 
according to the course and practioe 
of the said court, and so from day 
to day, ice. And the names and 
additions of such bail are A. B. of, 

&c. and C. D., of, &c. . 

Dated this day of , 1844. 

Yours, tec. 
(Attorney or agent for the 
above-named defendant.) 

To the prosecutor, or 

to Mr. the attorney 

or agent for the prosecu- 
tor. 



Recognizance to Appear, Plead and Try. 



Middlesex.— Be it remembered, 

that on the day of , 

in the year of the reign of our 

sovereign Lady Victoria, by the 
grace of Ood, of the United King- 
dom of Great Britain and Ireland, 
Queen, defender of the ftiith, J. N. 
of, &c., M. N. of, tec, and O. P. 

of^ &c., came before me one 

of Her Mivfesty's Justices of the 
court of Queen's Bench, and ac- 
knowledged to owe our Sovereign 
Lady the Queen, the sevwal sums 
following (that is to say) the said 

J. N. the sum of pounds, and 

the said M. X. and O. P. the sum 

of pounds, each, of lawful 

money of Great Britain, to be le- 
vied upon their several goods and 
chattels, lands and tenements to Her 
Mi^esty's use, upon condition that 
if the said J. N.shaU appear in Her 



Mfvjesty's court of Queen's Bench, 
at Westminster, within the first eight 
days of the next term, and plead to 
an indictment against him for cer- 
tain , and try the same at the 

sittings of Nisi Prius, to be holden 
after the same term, in and for the 
county of Middlesex, and personally 
appear in the same court, on the re- 
turn of the postea, in case he shall 
be convicted, and so from day to 
day, and not depart the court with- 
out leave, then this recognizance to 
be void, or else to remain in tAl 
force. 
Taken and acknowledged 

the day and year first 

above said, at my cham- 

bors, in Bolls Garden, 

Chancery-lane. Befbra 
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Recognizanee to a^fpear and plead to an Iftformation. 

Same as the above, to the rcorde] ally appear in the same oourt on the 

rpofDOQoditSonthatiftiie said J.N. retomof the postea in case he shall 

shall ^ipear in Her Mi^esty's conrt be conricted, and so from daj to 

«f Queen's Bench at Westminster, on day, and not depart that oourt with- 

[tkejirst day of the next term] and out leave, then this reoognixanoe to 

aaiwer to an information against be void, or dse to remain in full 

kimfin' obtain , according to the force. 

oouse of the said court, and person- Tkken, kc at above, 

Supersedeat to Dittnngaa. 

ViCTOSiA, &C. To the sberifT of distrained the said J. N., that then 

^, greeting: Whereas J.N.,lateof, you do without delay deUver or 

Ice, liath ai^ieared in our courtbe- cause to be deliTcred to him that 



fore OS at Westminster to an indict- which you have so distrained, if ha 

Bent agidnst him for certain ; be thereby distrained for the reasons 

we tiierefore command you, tliat aforesuid and no other, and this yon 

you wholly supersede the distraining are not to omit. Witness, Thomas 

or otherwise molesting any longer Lord Denman, at Westminster, the 

the said J. N. on account of the day of , in the year 

premises aforesaid ; and if you have of our reign. By the Court. 

Supertedeas to an Attachment, CapUu or Warrant, 

Sameaethelastformtothenforde] and is now detained under your 

Wetfaerefore command you that you custody, that then you forfliwith 

altogether finbear the attaching, discharge him out of the same, if he 

inqpirisoning or otherwise molesting be detained therein for the reasona 

ai^ longer the said J. N. on ac- aforesaid and no other. Witness^ 

count of the premises aforesaid ; and Sec. ae above, 
if Ibe said J. N. hath been taken. 



SECTION VII. 

Appearance and Plea. 

Where the defendant is under recognizance.'] If the defendant 
have given bail, he is bound by his recognizance to appear 
within the first eight days of the term, and plead ; see ante, 
p, 54 ; and he may of coarse do so voluntarily. If however he 
neglect to enter an appearance within the time, the prosecutor 
may obtain at the crown-office a rule to appear, plead, and 
try, to be served on the defendant and his bail, and may also 
give him and his bail notice, requiring them to enter an 
appearance for the defendant, and that unless they do so on 
such a day, the prosecutor will move to estreat their recog- 
nizance; and if no appearance be entered within the time* 
the prosecutor, upon having the recognizance brought 
into court, may move, upon affidavit of the service 
of the notice, for a rule nisi to estreat the . recognizance* 
which is afterwards made absolute or discharged, as in or- 
£nary cases. If the recognizance be estreated, then the 
prosecutor, upon obtaining from the crown-office a certifi- 
cate to that effect, and that no appearance has been entered* 
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may obtain from a judge a warrant to apprehend the de- 
fendant ; and if he be apprehended on this warrant, a judge 
will not discharge him, until he have given bail in a larger 
amount than before. 

Notice to Appear and Plead, 

In the Queen's Bench. indictment, the said court will be 
Middlesex.— The Queen v. J. X. moved that his default may be re- 
Indicted with others [i/'<o.] corded, and that the recc^^ixance 
Take notice that Her Miijesty's of the said defendant and of his bail 
court of Queen's Bench at West- entered into in this prosecution be 

minster will be moved on the estreated into the court of Ezche- 

day of , or so soon after quer. 

as counsel can be heard, that the Dated this day of , 1844. 

above-named defendant may be Yours, Sec. 

called upon his recognizance to ap- (Attorney for the prosecutor.) 

pear and plead to the indictment To J. N. the above-named 

against him [and others] in this pro- defendant, and also to 

secution for certain . And in A. B. of, &c., and C. D., 

case the said defendant does not of, dec, his bail, 
then appear and plead to the said 

TVhere the nUefor an information icas enlarged.'] In the case 
of a criminal information, where the rule nisi has been en- 
larged, we have seen {ante, p. 37) that the rule contains an 
undertaking upon the part of the defendant, in case the in- 
formation shall be exhibited, to appear immediately, and to 
plead thereto within four days after the same shall be ex- 
hibited, otherwise that the prosecutor may sign judgment 
against him as for want of a plea. In such a case, therefore, 
as soon as the information is filed, the prosecutor may give 
the defendant notice of it, and that unless he appear and 
plead thereto in four days, judgment vdU be entered against 
him for want of plea. See the form of this notice, ante, p. 46. 
If he do not appear, the prosecutor may move for a rule nisi 
either for an attachment, or to be at liberty to enter an ap- 
I>earance for him. Or if he appear, but do not plead within the 
time, the prosecutor may sign judgment as for want of a plea. 

Where the defendant appears voluntarily.'] The defendant, 
though out of custody, and not under any recognizance, may 
come in, and appear and plead voluntarily. Formerly, when 
process was returnable in term only, the defendant came into 
court during the term, had the indictment or information read 
to him, and pleaded to it viva voce instanter. But now, as pro- 
cess may be returnable in vacation, it should seem that the 
defendant may at all times, in term or vacation, apply at the 
crown-office, and have his appearance and plea there entered ; 
and this without payment of any fee. The prosecutor may 
notwithstanding apply for a judge's warrant, to compel the 
defendant to give a recognizance to appear if convicted. 
The defendant, in strictness, if he plead voluntarily, should 
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plead in the tenn in or as of which the appearance has been 
entered, or in the vacation after it and before the esaoign day of 
next term. But in practice a plea, at any time before judg- 
ment is actually signed for want of one. will be deemed sufli- 
dent. However, where process of outlawry is sued out, and 
the defendant appears to the exigent, he must plead in the same 
term he appears. 

But if the defendant appear, but do not plead, the prosecutor 
may compel him to plead either in term or vacation, by ob- 
taioing a side-bar rule to plead at the Crown-office, {pay \s.\ 
and serving it upon the defendant or his attorney ; he cannot 
imparle over to the following term. 60 G. 3 ^ 1 G. 4. c, 4, 
1. I. This rule expires in ten days after service ; Reg. 16 ; and 
if the defendant do not plead within that time, the prosecutor, 
on filing an affidavit of the service of the rule, may sign judg- 
ment by default at the opening of the office on the morning 
of the 1 1th day. unless an order of the court or a judge, ex- 
tending such time, shall have been obtained and served, and 
in such case judgment shall not be signed until the day after 
the expiration of the time granted by such order. Reg. 18. 

In indictments for the non-repair of highways, however, the 
defendants are entitled to an imparlance. 

How, if the defendant be in custi>dy.] By stat. 48 G. 3, 
c 58. si. where a defendant, prosecuted in this court by in- 
dictment or information for any offence, not being treason or 
felony, shall, either by virtue of a warrant of a judge of this 
court, or of a writ of capiat ad retpomiendum issued out of this 
court, be committed to and detained in any gaol for want of 
bail, it shall be lawful for the prosecutor of such indictment 
or information to cause a copy thereof to be delivered to such 
person, or to the gaoler, keeper or turnkey of the gaol wherein 
such person shall be detained, with a notice thereon indorsed, 
that unless such person shall, within eight days from the time 
of such delivery, cause an appearance, and also a plea or de- 
murrer, to be entered in-this court to such indictment or in- 
formation, an appearance and the plea of not guilty will be 
entered thereto in the name of such person ; and in case he 
shall thereupon, for the space of eight days from the aelivery 
of such indictment cr information, neglect to cause an ap- 
pearance, and also a plea or demurrer, to be entered in the 
said court to such indictment or information, it shall be lawful 
for the prosecutor, upon an affidavit being made and filed in 
the said court of the delivery of a copy of such indictment 
or information, with such notice indorsed thereon as aforesaid, 
to such person or to such gaoler, keeper or turnkey, as the 
case may be, (which affidavit may be made before any judge or 
commissioner of the said court authorised to take affidavits in 
the said court,) to cause an appearance, and the plea of not 
dS 
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guilty, to be entered in the said court to such indictment or 
information for such person ; and such proceedings shall tbere* 
upon be bad, as if the defendant in such indictment or infor- 
mation had appeared and pleaded not guilty accordmg to the 
usual course of such court. 

' But in all other cases, where the defendant is in custody, the 
prosecutor may have him brought up to the court in term time, 
to appear and plead, by a habMS, tested on the day it issues, 
and returnable immediately before the Queen at Westminster, 
if issued in term, or returnable on a day certain in term, if 
issued in vacation ; see post, tit. Habeas Corpus ; or, if the de- 
fendant be in custody in the Queen's prison, he may be brought 
up by a side-bar rule, to be obtained at the crown-office, (.pay 
Is.), to appear and plead. Give instructions at the cro'wn- 
office to have the indictment in court, on the day the prisoner 
is to be brought up, and give a brief to counsel to move that 
he be charged with the indictment and plead to it. Upon his 
appearing, and the motion (which is a hand motion merely) 
being made, the prisoner's appearance is recorded, the indict- 
ment or information is read to him, he pleads to it, his plea is 
recorded, and hfe is remanded. By stat. 60 G. 3, & 1 G. 4, 
c. 4, s. 1, where any person, prosecuted in this court by infor- 
mation, or by indictment found or removed here, shall appear 
in term time in person to answer thereto, the defendant, upon 
being charged therewith, shall not be permitted to imparle to a 
following term, but shall be required to plead or demur thereto 
within four days from the time of his appearance; and in 
default of his doing so, judgment may be entered against him 
as for want of a plea. If he claim the four days, the court will 
order him to be brought up to plead at the expiration of that 
time, and will commit him to theQueen'sprison in themean time. 
Or, instead of being at the expense of thus bringing the de- 
fendant up by habeas, a much readier mode of proceeding, 
where the defendant is in custody on other process, is, by ob- 
taining a judge's warrant upon the indictment or information, 
lodging it with the gaoler in whose custody the defendant is, 
and then proceeding under the stat. 48 G. 3, c. 58, s. 1. 

Notice to be Indorsed. 

term, in the year of will be entered thereto, in your 

Queen Victoria, 1844 name, purraant to the statute in 

In the Queen's Bench. such case made and provided, and 

Take notice, that unless within that the issue to be joined thereon 

the space of eight days next after will be tried at the next assizes to be 

the delivery hereof, you shall cause holden in and for the county of . 

an appearance, and also a plea or Dated this day of 18441 

demurrer to be entered in the court Yours, &c. ' 

of Queen's Bench to the within in- Solicitor for the prosecution 

dictment, [or information], an ap- To J. N. the above-named 

pearance, and tlie plea of not guilty, defendant. 



Appearance and Plea. 



Affidavit of Service, 

In the Queen's Bench. gaol, a oopv of the indictment [cr 

Lancashire. — The Queen against information J with the notice there- 

J.N. upon indorsed, hereunto annexed, 

JL B., oi; &c, maketh oath and marked with the letter (annex a 

faith, that he did, on the copy of the information and notice 

dMj of , delivo' to the above- indoreed), and of the indorsemeat 

named defendant, then a prisoner thereon. 

in Her Majesty's gaol at , in and Sworn, iu. 

ijor the county of , at the said 



Habeat Corput, 

YiCTOBiA, ice To the sheriff of day and cause of his being taken 

, and to the keeper of our gaol and detained, by whatsoever name 

at in and for our said , or he may be called therein, then and 

his deputy there, greeting: We com- there to answer to an indictment 

mand you that yoa have before us against him for ; and so from 

at Westminster immediately [or on day to day until he shall have an* 

the day of ] the body swered as aforesaid ; and to be ftir- 

of J. X., being committed and de- ther dealt with according to law. 

tained in our iHrison under your And have yon then there this writ, 

custody, as is said, together with the Witness, Ace By the Ck>ttrt. 

Confession.'] The defendant, if he will, may su£fer judgment 
by default, or, without putting the prosecutor to the expense 
or trouble of rules, &c., he may appear and plead guilty. If in 
term time, the defendant may appear personally in court, have 
his appearance recorded, and plead guilty ; but the court in 
that case will not pass sentence upon him, unless it appear that 
the prosecutor has had due notice of his intention to plead 
guilty, and of the time, &c. And therefore where this is in- 
tended, the defendant must give notice to the prosecutor or 
fais attorney, a reasonable time previously, of his intention to 
appear and plead guilty on a certain day, and then to pray the 
judgment of the court ; and upon the day named, he appears 
in court and pleads guilty, and in person or by his counsel 
prays judgment. Fide post. 

Or he may, either in term or vacation, have his appearance 
recorded at the crown-office, and plead guilty there. If in 
vacation, he may, upon summons before a judge, obtain an 
order that upon suffering judgment by default or pleading 
guilty, execution shall be stayed until the next term ; and if 
the defendant have ahready pleaded, leave to enter a retraxit 
may form part of the order, or, by consent, that may be made 
the subject of a side-bar rule. In such cases the prosecutor 
may insist on the defendant's giving bail for his appearance to 
receive sentence, if he be not dready under recognizance, and 
it may be made one of the terms of the order ; also other 
terms may be added, according to any agreement there may be 
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office on the morning of the fifth day, unless an order of 
the court or of a judge, extending such time, shall have been 
obtained and served, and in such case judgment shall not be 
signed until the day after the expiration of the time granted 
by such order. Reg. 18. 

In like manner rules to rejoin, surrejoin, &c., if ever they 
become necessary, may be obtained and served, and judgment 
signed. 

The judgment is signed merely by an entry in the book at 
the crown-office. 



Judgment for tcant of a RepliceUion. 

Whereupon all and singular the said [inhabitants], it is adjudged hj 

premises being seen and fully un- the said court here that the said 

derstood by the court of our said [inhabitants] be dismissed and dis- 

Lady the Queen now here, for that charged of and fh>m the premises 

no one cometh on the behalf of our in the said indictment above spe- 

-said Lady the Queen further to in- cifled, and that they depart hence 

form the said court here in the pre- without day in this behalf, 
mises, or to reply to the plea of the 

Nolle prosequi.'] The attorney-general, or, in the vacancy 
of that office, the solicitor-general, may at any time order a 
nolle prosequi to be entered ; which has the effect of putting an 
end to the prosecution altogether. In some cases he does this 
of his own accord ; in others, upon the petition of either of 
the parties^ and after a hearing of them or their counsel upon 
summons. In most cases, upon the ex parte application of the 
prosecutor, he will grant it as to one of several defendants, 
either by petition, or upon the production of counsel's opinion 
that the testimony of such defendant will be necessary in the 
prosecution of the others. The order of the attorney-general 
in this respect, is directed to the Queen's coroner and attorney, 
«nd upon its being delivered at the crown-office, that officer 
will order a nolle prosequi to be entered. 

Upon the entry being made, the defendant may if necessary 
sue out a supersedeas to the sheriff of any county, &c., in 
whose hands process upon such indictment or information 
may happen to be. 



Attorney-general's Order, 

The Queen, on the prosecution of tJie q fence eliarged ;]" and whereBS 

.1. 8., against J. N. and O. P. it appears to me that it is not right 

Whereas an indictment hath been or proper to proceed any further 

found against the said defendants upon the said indictment as asainst 

£in the court of our Lady the Queen the said O. P., [<w, and whereas 

before the Queen herself at West- C. D. the solicitor fof the s Jd p^^. 

minster,for, ^c. Iterettating shortly secution hath laid before me a me- 
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nunial stating " ^c, " and praying 
thxt I may be pleased to order that 
a neUe proieqtii may be entered 
fiirtiiwith to discharge tbe said O. P. 
as a defendant from the said indict- 
ment"] : These are therefore to au- 
tiiorize and require yon to enter or 
cante to be entered a noUe praequi 



upon the said indictment as to the 
said O. P. ; and for so doing, this 
shall be your warrant. Dated, tec 
To C. F. Robinson, esq. 
coroner and attorney, 
in the court of Queen's 
Bench. 



Entry of the NoUe Prosequi. 



And now, that is to say, on 

in tlie same term, before oar Lady 
the Queen at Westminster, cometh 
the said C. F. Robinson, coroner 
and attorney of our said Lady tlie 
Queen, in the court of our said Lady 
the Queen before the Queen herself, 
who pro«ecateth for our said Lady 
the Queen in this behalf, and saith 



that he the said C. F. R. wiU not 
further prosecute the said O. P. on 
behalf of our Lady the Queen on 
the said indictment. Therefore let 
all fUrUier proceedings be altogethw 
stayed here in court against him the 
said O. P., upon the indictment 
aforesaid. 



Supersedeas, 



Victoria, ftc. To the sheriff of 

, greeting : Whereas O. P. hath 

been indicted in our court before us 

in term last, for ; and 

whereas our coroner and attorney 
in our court before us, who prose- 



cuteth for us in this behalf, hath 
entered a nolle prosequi upon the 
said indictment, [as to the said 
O. P.] : We therefore command you 
[^'c. oi in the form ante, p. 65.] 



SECTION IX. 



Demurrer. 



Demurrer, in what cases, 8fc.'] The defendant, instead of 
pleading to an indictment or information, may demur to it. 
Even alter pleading to it, he may on summons obtain a judge's 
order, or, by consent, a side-bar rule, for leave to vrithdraw his 
plea and demur. The demurrer is engrossed, signed by 
counsel, and filed at the crown-office. The defendant should 
be cautious how he demurs to informations, or to indictments 
in cases of misdemeanor, as the judgment is final, and if 
against the defendant, he is not afterwards allowed to answer 
over. Per Lawrence, J., inR. v. G^on, 8 East, 112, unless 
under particular circumstances the court, at the time of his 
demurring, reserve to him the right of doing so. JR. v. Btr- 
mingham and Gloucester Railway Company, 3 Ad. 8f El, JV. C 
223. In treason and felony, it is otherwise. 

Joinder.'] As soon as the demurrer is filed, the defendant 
may obtain at the crown-ofQce a rule to join in demurrer, and 
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serve a copy of it, and at the same time, a copy of the 
demurrer, on the prosecutor's attorney. This is an eight 
day rule ; and if the prosecutor do not join in demurrer 
within that time after service, the defendant may sign judg- 
ment at the opening of the office on the morning of the ninth 
day, unless an order of the court or of a judge, extending such 
time, shall have been obtained and served, and in such case 
judgment shall not be signed until the day after the ex- 
piration of the time granted by such order. Re^. 17, 18. The 
joinder is not signed by counsel ; but being engrossed, is filed 
at the crown-office. 

« 

Proceeding to argument and judgment. 1 If the prosecutor 
join in demurrer, then either party may move for a rule for a 
concilium (which is a motion of course), which rule shall 
specify the day on which the case will be put in the crown- 
paper for argument, and shall be drawn up and served six days 
at least before such day within forty miles of London, and 
eight days in all other cases. Reg. 21. 

And two days at least, before the case is put in the paper, as 
above-mentioned, the prosecutor or his attorney shall deliver 
a paper book to each of the two senior judges, and the defend- 
ant or his attorney to the third and fourth judges, containing 
a copy of the proceedings, and of the rule for the concilium, 
with the points intended to be argued stated in the margin or 
appended thereto, but no other observation or matter than 
such points ; and if either party neglect to deliver paper books, 
or deliver them without the points for argument, the court, 
if they think fit, may give judgment against him. Reg. 22. 

The case is then argued, and the court deliver their judgment 
for the Queen or the defendant ; after which, judgment is 
signed by entering it in the book at the crown-office. No rule 
for judgment is necessary. Reg. 20. 

Demurrer to plea, §*c.] Where the demurrer is to a plea, 
replication, &c., the proceedings are similar to those above 
detailed, except that the rule to join in demurrer, it should 
seem, is only a four day rule. See Reg. 17. 

Effect of a demurrer.'] A demurrer in criminal cases has the 
effect of laying open the whole record ; and the court, as in 
civil cases, gives judgment against the party who has com- 
mitted the first fault. For instance, if the defendant plead 
specially, and his plea be defective and bad, and the prosecutor 
therefore demur to it, yet if the indictment or information be 
also bad, and the defendant object to it upon argument, the 
court will give judgment for the defendant. 



Demurrer, 



6^ 



Demurrer by Defendant. 



— term, in the year of the 

rdgB of Queen Victoria. 
Xidd]esex^--J. K. tUt. The Qoeen. 
And Doir, that is to say on the 

day of , in this same Term, 

Idon our said Lady the Queen, at 
Westminster, cometh the said J. N. 
bjr C. D. liis attorney [or, in liis 
own proper person], and having 
heard the said indictment [or in- 
formation] read, says that the said 
indictment [or infommtion], in 
manner and form as the same are 



abore stated and set forth, and the 
matters therein contained, are not 
sufficient in law, and that he the 
said J. N., is not bound by the law 
of the land to answer the same ; and 
this he is ready to verify. Where- 
fore Ibr want of a sufficient indict- 
ment [or information], the said J. K. 
prays Judgment, and that by the 
court here he may be dismissed and 
discharged fh>m the said premises 
in the said indictment [or informa- 
tion] specified. 



Joinder thereto. 



Middlesex. The Queen v. J. N. 

And Charles Francis Robinson, 
eaqnire, cosoner and attorney of our 
nid Lady the Queen, in the court 
of our said Lady the Queen before 
the Queen herself, who prosecutes 
for our said Lady the Queen in this 
behalf, saith, that the said indict- 
ment [or information] and the mat- 
ters therein contained, are good and 
sufficient in law to compel him, the 
■aid J.N., to answer the same ; and 
the said G. F. R., who prosecutes as 



aforesaid, is ready to verify and 
prove the same, as the court here 
shall direct and award ; wherefore,, 
inasmuch as the said J. X. hath not 
answered to the said indictment [of 
information], nor hitherto in any 
manner denied the same, the said 
coroner and attorney for our said 
Lady the Queen prays Judgment, 
and that the said J. N. may be con- 
victed of the premises charged upon/ 
him in and by the said indictment 
[or information]. 



Demurrer by Prosecutor. 



Middlesex. The Queen v. J. N. 

And C3iarles Francis Robinson, 
esq., coroner and attorney of our 
said Lady the Queen in the court of 
oar Lady the Queen before the 
Queen herself, who prosecutes for 
our said Lady the Queen in this 
behalf, as to the said plea of the 
said J. N., by him above pleaded 
and set forth, saith, that the said plea, 
and the matters therein contained, 
in manner and form as the same 
are above pleaded and set forth, are 
not sufficient in law to bar or pre- 
clude our said Lady the Queen from 
prosecuting the said indictment [or 



information] against him the said 
J. N., and that he the said coroner 
and attorney, for our said Lady the 
Queen, is not bound by the law of 
the land to answer the same ; and 
this he the said coroner and attorney 
who prosecutes as aforesaid, is ready 
to verify. Wherefore, for want of 
a sufficient plea in this behalf, the 
said coroner and attorney for our 
said Lady the Queen prays Judg- 
ment, and that the said J. N. may 
be convicted of the premises above 
charged upon him in and by the 
said indictment [or information]. 



Joinder thereto. 



Middlesex. J. N. ats. The Queen. 

And the said J. N. saith that his 

•aid plea by him above pleaded. 



and the matters therein contained, 
in manner and form as the same are- 
above pleaded and set forth, are 
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ful&cient in law to bar and preclude denied the same, he the said J. N. 

our said Lady the Queen from pro- prays judgment [and ^ in Quo 

secuting the said indictment [or in- Warranto^ tay^ ** and that the said 

formation] against him the said J. N., office, liberties, privileges, and 

and the said J.N. is ready to verily franchises, so claimed by him aa 

and i»ove the same, as the court aforemid, may be allowed and 

here shall direct and award. Where- adjudged to him*'], and that by the 

Ibre, inasmuch as tiie said coroner court liere he may be dismissed and 

and attorney for our said Lady the dischai^ed of and from the jwemises 

Queen hath not answered tiie said in the said indictment [or infbmft- 

plea, nor hitherto in any manner ation] specified. 



SECTION X. 

Suggestion for Trial in another County, 

The court will not change the venue, either in indictments 
or informations. But in cases of misdemeanor, where it is 
made to appear clearly that there is reasonable cause to appre- 
hend that justice will not be impartially administered in the 
county in which the venue is laid, the court upon application 
will allow a suggestion to that effiect to be entered upon the 
record, and order the venire to be awarded into the next ad- 
joining county. R. v. Hunt, S B. 9l A. 444. And therefore, 
on an indictment for a conspiracy in Lameatkire,^the court per- 
mitted a suggestion to be entered, for the purpose of awarding 
the venire into Yorkshire, upon an affidavit showing that there 
was a reasonable ground for believing that a fair trial could not 
be had in the county where the venue was laid ; but they held 
that the suggestion need not state the facts- upon which it was 
grounded. Id. The evidence of partiality, however, must be 
very strong, to induce the c^art to interfere in this way, even 
in cases of misdemeanor; R. v. Harris, 3 Burr. 1330 ; and see 
R, V. King, 2 Chit. 217 ; and they will not do so in feloDT. 
R. V. Mead, MS. 

Another and ordinary case of a suggestion for this purpose, 
IS under stat. 38 G. 3. c. h2, where the oflFence has been com- 
mitted in the county of a city or town corporate; in which 
case the trial may be had in the adjoining county. But as this 
has no reference to an indictment found or information filed in 
this court, we shall have an opportunity of noticing it fiiUy 
when we come to treat of the removal of indictments by 
certiorari. 

Suggestion that a Pair and Impartial Trial cannot be had. 

^.^*J^^^ ^ **^^ ^^' ^1 * ^'"^y ««' a^oining to the said 

«aith,ttiat a fcir and impartial trial county if A, aiSl ibr^t i««onhe 

of the issue joined in this prosecu- the said [J. N.] prays thatTInitrf 

toononnot be had by a jury of the venire frtda. ma> ^w/in^l S 

SSKw dl*^***^ '*J* ""^•- ""^ • i«^ to «»» before oS 
ment that tiie said issue be tried by said Lady tte Qoeen, oS^ S 
a jury of the county of B, which it body of Ae said^wSitTof B, to 
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ti7the ittue aforesaid. And because Lady the Queen, before the Queeo 

m said [coroner and attorney of herself, ttut the said aUegation is 

on Lady the Queen] doth notdeny true: tterefore let a Jury of the 

the said alleKation.norsay anything said county of B. thereupon oome 

against the issuing of such writ as before our said Lady the Queen on 

is above prayed, and because it the day of . 

appears to tiie said court of our said 

The like on an Indictment against the Inhabitants of a Countff, 

And hereupon the said coroner thecountyof A^te^iiiorder to try 

and attorney of our said Lady the the issue aforesaid. And because the 

QDeen,for our said Lady the Queen aforesaid inhabitants of the said 

saidijthat all the inhabitants of the county of A. do not deny the said 

said oounty of A. are concerned in allegation, nor say anythii^ against 

interest in the event of the trial of the issuing of such writ as is above 

the s^ issue, and for that reason prayed, and because it appears to 

he tiie said canmee and attorney the said court of our said Lady the 

prays that a writ of venire focias Queen that the said allegation is 

may issue, in wder to cause a Jury true : tlierefore let ajury of the said 

to come before our said Lady the county of B. thereupon c<mie, 4*e. 

Queen, out of the county of B., ataUnf. 
wliidi is a oounty next a4}oIning to 



SECTION XI. 

Proceedings to compel the Defendant to proceed to Trial. 

The recognizance of bail, upon an indictment found in this 
court, is conditioned not only for the defendant to appear and 
plead, within the first eight days of the next term, but also to 
try at the sittings at nin prius after that term ; see ante, p. 54. 
It is incumbent upon him, accordingly, to give notice of trial, 
soeoat jury process, make up and pass the nisi prius record, 
and enter it for trial, — in fact, to do eyery thing which a plain- 
tiff in a civil action is obliged to du, — so as to have the case 
ready for trial at those sittings ; otherwise in strictness his re- 
cognizance is forfeited. If therefore the prosecutor wish to 
compel the defendant to proceed to trial, he should obtain at 
the crown-office a rule to try, if he have not already obtained 
a rule to appear, plead and try, already mentioned ante, p, 55 ; 
and if the defendant afterwards make de&ult, the prosecutor 
may apply for and obtain a rule nisi to estreat his recogni- 
zance, which however the court usually discharge upon a 
peremptory undertaking to try at the sittings after that term. 
Bat if he make default after this peremptory undertaking, then 
upon affidavit of the rule nisi and rule discharging it, and of 
the second default, the court will order the recognizance to be 
estreated. Hie prosecutor may then again obtain a judge's 
^vsrrant tu apprehend the defendant ; and he will not be bailed 
a second time, without giving a recognizance in a much larger 
amount than he did before. 

And the same, as to indictments removed by certiorari at the 
iattance of defendants. See ante,p. 54, and post, tit, "Certiorari,"^ 
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But upon an indictment removed by certiorari at the instance 
of the prosecutor, or upon criminal informations filed by the 
queen's coroner and attorney, or ex qjfficio by the attorney- 
general, as the recognizance is merely to appear and plead, and 
not to depart the court without leave, no such proceeding of 
course can be had upon them. 

Formerly, where a defendant was under recognizance to 
appear, plead and try, he was in peril if he did not take the 
necessary steps to have the cause ready for trial at the time 
specified in the recognizance for that purpose, as, according to 
the course of the crown-office, upon the defendant's failine; to 
pass the record and set down the cause for trial at the time 
specified, his recognizance was put into the estreat roil, and 
unless a rule to respite the recognizance were entered, it. was 
transmitted to the Exchequer to be there proceeded upon, 
even although the prosecutor might have made up and passed 
the fiMt prius record, given notice of trial, and done every 
thing necessary to have the cause tried, and although the 
defendant was ready and willing to take his trial, but the 
cause was made a remanet without the default of either party; 
and this without any motion on the part of the prosecutor. 
See R. V. Clark, 5 B, ^ A, 728. But now, by Reg. 24, no 
recognizance shall henceforth be forfeited, estreated or put 
upon the estreat roll, unless a rule or notice shall have been 
previously served upon the parties, by whom such recog:ni- 
zance shall have been given, calling upon them to perform the 
conditions thereof. And by Reg. 25, no recognizance shall 
henceforth be forfeited or estreated, or put upon the estreat 
roll, in respect of any alleged default, without the order of 
this court or of a judge thereof. 

SECTION XII. 

Costs ^f the day, for not proceedings to trial. 

If either the prosecutor or deftmdant give notice of trial, and 
do not proceed to trial in pursuance of his notice, nor coun- 
termand his notice in time, the other party will be entitled to 
his costs of the day, that is, to such costs as he may have in- 
curred in consequence of his opponent not having counter- 
manded his notice in time. But in special jury cases, if nei- 
ther party will pray a tales, and the cause goes off for default 
of jurors, this is not such a default as will render the party, 
who entered the cause, liable for the costs of the day. R. v. 
Lowfietd, 2 Str, 937. JR. v. Ri^hton, 3 Burr. 1694. 

Also, in the case of a criminal information filed by the 
queen's coroner and attorney, where the defendant appears and 
pleads to issue, the prosecutor, if he do not " at his own pro- 
per costs and charges, within one whole year after issue joined 
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therein, procure the same to be tried/' the court is authorized 
to award the defendant his costs. 4 and 5 ^. 4r A^- c. 18, i. 2. 

Jffidaoitfor Costs of the Day, 

In the Queen's Bench. the [defendant] for the sittlngt alter 

The Queen on the prosecution of last [Hilary] tenn, but that the said 

J. S. against J. N. [defendant] did not proceed to the 

A. B., of , clerk to C. D., of trial of this [indictment] in pursu- 

— , gentleman, attorney for the ance of his said notice, nor did he 

abo^e-named [prosecutor], maketh countermand the same [in due 

oath and saith, that notice of trial time.] 
in this prosecution was given by Sworn, kc. 

SECTION XIII. 

Trial, 8fc. 

Notice of trial.'] The same notice of trial must be given as 
in civil cases, that is to say, 8 days' notice in London and 
Middlesex if the defendant live -within 40 miles of London, 
14 days if he live at a greater distance ; in country cases 1 days' 
notice is sufficient. See 1 Arch. Pr. 329. And notice of trial 
for the sittings after term in London, must specify whether it 
is for the sittings after term or for the adjournment day. 
Id. 330. 

The notice must be given by the defendant, where he has 
given bail upon an indictment found in this court, or where he 
has removed an indictment by certiorari ; for in either case he 
is bound by the terms of his recognizance to proceed to trial. 
But the prosecutor, in such a case, may also give the defendant 
notice of trial, whether the defendant have done so or not. 

The notice must be given by the prosecutor in all other cases. 
Or if in such cases the prosecutor make default, in not pro- 
ceeding to trial according to the course and practice of the 
court, the defendant may give notice and proceed to trial by 
proviso. And the course and practice on the crown side of 
the court in this respect is this : if after issue joined, the pro- 
secutor have a sufficient time to give notice of trial for the 
next sittings or assizes, and fail to do so, he will be deemed to 
have made default ; and the defendant may then give notice 
and enter the cause for trial by proviso, for the next or any 
subsequent sittings or assizes. But if there were not time to 
give notice of trial, then the prosecutor will not be deemed to 
have made default, until after the sittings or assizes for which 
he had time to give notice. This, it will be seen, is very dif- 
ferent from the rule in civil cases, which the reader will find in 
I Ardt. Pr. 361, 347. 

Countermand of notice of trial must be given two days in 
London and Middlesex, if the defendant reside within 40 miles 
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of London, six days if he live at a greater distance, before the 
first day of the sittings ; in country cases, six days before the 
commission day. 1 Arch. Pr. 331. 



Notice of Trial. 

In the Queen's Bench. minster, in the county of Middle* 

[Middlesex.] Hie Queen on the sex.] Dated, &c. 

prosecution of J. S. v. J. N. C. D., attorney for the aboTe- 

Take notice, that the issue Joined named [defendant.] 

in this prosecution will be tried at To J. S^ the abore-named [pro- 

the sittings after this present term, secutor], or to Mr. A. B., his 

to be holden at the court at [West- attorney. 

Nisi prius record.] A nisi prius record is next engrossed 
upon parchment. This is done by the party who has given 
notice of trial: sometimes by the defendant, sometimes by 
the plaintiff, sometimes by both. And a warrant of nisi prius» 
engrossed on parchment, and signed by the attorney-general^ 
authorising it, must be obtained ; for as the queen is not ex* 
pressiy named in stat. Westm. 2, c 30, which grants the writ 
of nisi priut, and therefore not bound by it, it is irreg;alar to 
grant a trial by nisi prius in the case of an indictment or infor- 
mation, without her official warrant, or the assent of her attor- 
ney-general. 2 Hawk. c. 42, *. 3. The record is then sealed 
and passed, and (the jury process bdng returned and annexed 
to it) it is entered with the marshal for trial, in the same man- 
ner precisely as in civil cases. See 1 Arch. Pr. 363. in special 
jury cases, there must also be a warrant of tales, engrossed on 
parchment, and signed by the attorney-general, annexed to 
the record before it is entered with the marshal. 

If the trial is to be had in a county palatine, the nisi prius 
record, instead of an award of a venire, rm^f^ins. an award of 
a flNtMtmttt; and a mittimus being engrossed on parchment, and 
signed, sealed and entered at tilie crown-office, is sent with the 
record to the county palatine, where the jury process in that 
case issues. See 1 Arch. Pn 363. If the trial is to be in the 
county palatine of Lancaster, and you wish that it shall be 
tried in LiTerpool, you must, b^oie notice of trial gtren, ob> 
tain a judge's order upon summons that the trial *>>«n be at 
Liverpool; for otherwise it must be tried at Lancaster, the 
Stat. 3 & 4 W. 4, c. 71 s. 4, for dividiagthe county of Lancaster 
as respects the assizes, not extending to indictments or infor- 
mations. 

R8€9ni <^ Nisi Prius.. 

i.t^^***l?^*^*^ theQue«, t* plmuMl, in ti» year of 

Jir«£»»n**w> of — - term Ithe the reign of our Sovereigk Lady 
*^rHt tt» «r ^ nfMeh the ptea Tict^ria, hy the grare of (5& 



Nisi Prius Beeord. 
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of the United Kingdom of Great 
Britain and Ireland Qaeen, defender 
ofthefitith. 
Amongst the pleas of the Qaeen 

Bdl. 
Middlesex. — Be it remembered 

fliat on , in the year of 

the reign of oar sovereign Ladjr 
Tictoria,b3r the grace of Ood of the 
United Kingdom of Great Britain 
and Ireland, Qaeen, defender of the 
fidth, in the court of our said Lady 
the Qaeen before the Queen herself, 
at Westminster, in the county of 
Hiddlesez, [by the oath of tweWe 
good and lawful men of the county 
aforesaid, sworn and charged to 
inquire for our said Lady the Queen 
and for the body of the county 
aforesaid, it was ]Mfesented that, 
^e^ itating the indictment to the 
«nd.] Or, «n the ctue of a criminal 
vifiirmation, 9ay *'Be it remem- 
bered that Charles Francis Bobin- 
aott, coroner and attorney of our 
Sorereign Lady tlie Queen in the 
court of our Lady tiae Queen before 
the Queen herself \pr Sir William 
Follett, knight, the attorney-gene- 
ral for our Lady the Queen] who 
prosecuteth for our said Lady the 
Queen in this b^ialf, in his proper 
person came here into tlie court of 
our said Lady the Queen before the 
Queen herself on [tlte day men- 
tioned in tlie commencement of the 

information], in term last past, 

uid for our sovereign Lady the 
Queen Inrougbt into the court of our 
■aid Lady tlie Queen before the 
Queen herself then here a certain 
information against J. N., late of 

, gentleman, and O. P., of the 

same place, yeoman; which said 
information followeth in these words, 
that is to say : [here set out the in- 
formation to the end.] Wherefore 
the sherifTof the said county of Mid- 
dlesex was commanded that he 
should not forbear, by reason of any 
liberty in his bailiwick but that he 
should cause them the said J. N. 
and 0. P., to come to answer to our 
■aid Lady the Queen touching and 
concerning the premises aforesaid. 
And now, that is to say, on the I first 
day of the term in which tfte de- 
fendants plead] in this same term, 
before our said Lady the Queen, at 
Westminster, come the said J. N. and 
0. P., by C. D., their attorney, and 
having heard the said indictment [or 
information] read, they severally say 
that they are not guilty thereof, and 
hereupon they severally put them- 



selves upon thecountry. And Charles 
Fnincis Bobinson, esquire, coroner 
and attorney of our said Lady the 
Queen in the court of our said Lady 
the Queen, before tlie Queen herself 
[or Sir WiUiam fbllett, knight, at- 
torney-general as aforesaid],who pro- 
secuteth for oar said Lady the 
Queen in this behalf, doth the like. 
Therefore let a jury thereupon come 
before our said Lady the Queen, at 
Westminster [imm^iately, or on a 
day certain in the next term, oc- 
cording as the venire is returna" 
ble] by whom the truth of tlie 
matter may be better luiown, and 
who are not of the kindred of the 
said J. N. and O. P., or of either of 
tiiem, to try, upon their oath, whe- 
ther the said J. N. and O. P., or 
any or either of them be guilty of 
the premises aforesaid or not, be- 
cause, as well tlie said C. F. R., [or 
attorney-general], who prosecuteth 
for our said Lady the Queen in this 
behalf, as the said J. K. and O. P» 
have thereupon severally put them- 
selves upon the said jury ; the same 
day is given, as well to the said 
C. P. R. [or attorney-general], who 
prosecuteth for our said Lady the- 
Queen in this behalf, as to the said 
J. N. and O. P. At which time, to 
wit, on the day of afore- 
said, before our said Lady the 
Queen, at Westminster, come as 
well the said C. F. R. [or attorney- 
general], who prosecuteth for our 
said Lady the Queen in this behalf, 
as the said J. N. and O. P., by 
their attorney aforesaid; and the 
sheriff of the said county of Mid- 
dlesex , 

If the record reqtdres a conti- 
ntiance by venire, say:] And the 
sheriff of the said county of Middle- 
sex hath not returned the said last<^ 
mentioned writ, so to him directed, 
nor hath he done anything there- 
upon ; therefore, as before, let a 
jury thereupon come before our 
said Lady the Queen, at Westmin- 
ster, on [tfie .first day of the term 
next after the previous process],. 
by whom the truth of the matter 
may be better known, and who are 
not of the kindred of the said J. N^ 
and O. P., or of either of them, to 
try, upon their oath, whether the 
said J. N. and O. P. or either of 
them, be guilty of the premises' 
aforesaid or not; because, as well 
the said C. F. R. [or attorney- 
general], who prosecuteth for our 
said Lady the Queen in this behalf^ 
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as the said J. N. and O. P. have 
thereupon severally put themselves 
upon the said Jury; the same day is 
given as well to the said C. F. R. 
\pr attorney-general], who prose- 
cuteth for our said Lady the Queen 
iu this behalf, as to the said J. N. 
and O. P. At which time, to wit, 

on the day of aforesaid, 

before our said Lady the Queen, at 
Westminster, come as well the said 
C. F. R. [or attorney-general], who 
prosecuteth for our said Lady the 
Queen in this behalf, as the sakl 
J. N. and O. P., by their attorney 
aforesaid. [And go <»ii adding as 
man^ such continuance* by venire 
_frotn term to term, i»i the satne 
form ag above^ as may he neces- 
sary, until tite term immediately 
preceding the trial.'] 

And the sheriff of the said county 
•of Middlesex hath returned the 
names of twelve Jurors, none of 
whom come to try in form afore- 
said. Therefore the sheriff of the 
said county of Middlesex is com- 
manded that he do not forbear, by 
reason of any liberty in his baili- 
wick, but that he distrain the bodies 
of the Jurors aforesaid by all their 
lands and chattels in his bailiwick, 
.so that neither they, nor any one of 
Ihem, do put their hands to the 
same, until he shall have another 
command firom our said Lady the 
Queen for that purpose, and that he 
answer to our said Lady the Queen, 
for the issues tliereof, so that he 
may have their bodies before our 
said Lady the Queen, at Westmin- 
ster, on [the Jirtt day of tJic next 
term], or before the Right honour- 
able Thomas Lord Denman, lord 
.chief-Justice of uur said Lady the 
Queen, assigned to hold pleas before 
the Queen herself, or other Justice, 
assigned as aforesaid, if he shall 
come before that time, that is to say, 

on next after the end of the 

term, at Westminster, in the county 
.of Middlesex, according to the form 
•of the statute in such case made 
and provided, to try, upon their 
oath, whether the said J. N. and 
O. P., or either of them, be guilty 
of the premises aforesaid or not, 
in defoult of the jurors aforesaid, 
who came not to try in form 
aforesaid ; therefore, let the sheriff 
of the said county of Middlesex, 
have the bodies of the Jurors afore- 
said, accordingly, to try, in form 
aforesaid. The same day is given, 
j» well to the said C. F. R. [or 



attorney-general], who prosecuteth 
for our said Lady the Queen in this 
behalf, as to the said J. N. and 
O.P. 

Contttwance by distritiffos.'} — If 
a special jury has been nominated 
and reduced, and continuances be 
neceesary, they must be by dis- 
tringas, and the record is con- 
tinued on as follome : — '* At i^rhich 
time, to wit, on the [return of the 
previous distringas], before our 
said Lady the Queen at WestminaCery 
come as well the said C. F. R. {or 
attorney-general,] who prosecuteth 
i6r our said Lady the Queen in this 
behalf, as the said J. N. and O. P., 
by their attorney aforesaid. And 
the sheriff of the said county of 
Middlesex hath not returned the 
said lost-mentioned writ so to him 
directed, nor tlie aforesaid chief 
Justice [or Justice of assize], the re- 
cord; therefore, as before, the she- 
riff of the said county of Middlesex 
is commanded that he do not for- 
bear by reason of any liberty in his 
bailiwick, but that he distrain the 
bodies of the Jurors aforesaid, by all 
their lands and chattels in his baili- 
wick, so that neither they nor any 
one for them do put their hands to 
ttie same, until he shall have another 
command from our said Lady the 
Queen for that purpose, and that he 
answer to our said Lady the Queen 
for the issues thereof, so tliat he 
may have their bodies before our 

said Lady the Queen on [the 

first day of the next term], or before 
the Right honourable Thomas Lord 
Denman, chief Justice of our said 
Lady the Queen, assigned to hold 
pleas before the Queen herself, or 
otherjustioe. assigned as aforesaid, if 
he shall come before that time, that 

is to say, on next, after the 

end of the term, at Westminster in 
the county of Middlesex, according 
to the form of the statute in such 
case made and provided, to try upon 
their oath whether the said J. K. 
and O. P., or either of them, be 
guilty of tlie premises aforesaid or 
not, in default of the Jurors afore- 
said who came not to try in form 
aforesaid; tlierefore let the sheriff 
of the said county of Middlesex 
have the bodies of tiie Jurors afore- 
said accordingly, to try in form 
aforesaid. The same day is given, 
as well to the said C. F. R. [or at- 
torney-general,] who prosecuteth 
for our said Lady the Queen in this 
behalf, as to the said J.N. and O. P. 



Nisi Prvus Becord. 



73 



Atcard of Venire to antwer, and Mittimus, on Record 
in Lancashire, 



After the indictment or infor- 
matioHf alter the award of tlu 
venire^ thus] : Wherefore the chan- 
cellor of the said county palatine of 
lAncaster was commanded, that by 
the writ of our said Lady the Queen, 
under the seal of tlie said county 
palatine in due manner to be issued, 
he should command the sheriff of 
the said county palatine, that l^e 
should not forbear by reason of 
any liberty in his bailiwick, but 
that he should cause them the said 
J. X. and O. P. to come to 
answer to our said Lady the Queen 
touchinj; and concerning the pre- 
mises aforesaid. And now, that is 
to say, ice. [Copy tlieplea or plead- 
ing* to the end of ieeiie jolncdy and 
then enter the atcard of the mitti- 
n(ti« thu*\ : And because the issue 
above joined ought to be tried by 
men of tlie said county palatine of 
Lancaster, and not otherwise, and 
the men of the said county palatine 
ou^ht not nor have been accustomed 
to come out of the said county 
palatine to try any issue in tlie said 
count)- joined : Therefore let the re- 
cord aforesaid be sent to the justices 
of our said Lady the Queen of the 
county palatine of Lancaster afore- 
said, so that the justices mav there 
proceed to the trial of tlie said issue 



in the said county palatine of Lan- 
caster according to law and the 
usage and custom of the said county 
palatine of Lancaster. And it is 
given in charge as well to the said 
coroner and attorney \pr attorney- 
general] who proeecuteth for our 
said Lady the Queen in this behalf, 
as to the said J. N. and O. P., that 
they be in tiie court of our said 
Lady tlie Queen in the said county 
palatine to hear the record aforesaid, 
and their Judgment ; and also the 
said jury of the said county, on 
which they liave put themselves. 
And when the said issue shall have 
been there tried or determined, 
let the Justices have or cause to be 
had the said record, with all that 
shall be done thereon, at a certain 
time which they shall prefix or ap- 
point, in the said court of our said 
Lady the Queen before the Queen 
herself, as well for the said coroner 
and attorney \pr attorney-general] 
who prosecuteth for our said Lady 
the Queen in this behalf, as for the 
said J. X. and O. P., that our said 
Lady the Queen may cause furtlier 
to be done thereon wliat of right 
and according to the law and cus- 
tom of England she shall see fit to 
be done. 



The like in Durham. 



Areard of venire the same as in 
the last form, varying only the 
^nincofiiieeounty; and tJte award 
of the mittimus, thus:] And be- 
cause the said county of Durham 
« a county palatine, where the writ 
of our said Lady the Queen doth rrot 
run, therefore let the tenor of the 
record of the said issue be sent by 



virtue of her Majesty's writ of mit- 
timus to the justices of our said 
Lad v the Queen of ihe said county 
palatine, commanding them that 
they proceed to the trial of the said 
issue in the said county palatine, 
&c., (as in the last form, to the 
end.) 



Mittimus into Lancashire. 



Victoria, &c. To the justices 
of our county palatine of Lancas- 
ter, preeting : We send you inclosed 
the tenor of the record and process 
of a certain indictment [or informa- 
tion] which is now depending in our 
court before us at Westminster, 



against J. N., late of , in the 

county of Lancaster, gentleman, and 
O. P., of the same place, yeoman, 

for certain , whereof they are 

indicted [or impeached;] to which 
said indictment [or Inlormation] 
the said J, N. end O. P. have plead* 
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ed to issue, to be tried In our said 
county palatine of Lancaster, where 
our writ doth not run,— command- 
ing 7cu that you proceed to the 
trial of the said issue, as Joined be- 
tween Charles Francis Bobinson, 
•sq., our coroner and attorney in 
our court before us, [or Sir Wil- 
liam FoUett, Icnight, our attorney- 
feneral,] who proeecuteth for us in 
this behalf, and the said J. N. and 
O. P., in our said county palatine 
of Lancaster, according to law and 
the usage and custom of the said 
county palatine ; and when the said 
issue shall hare been tried or de- 
termined, you shall have or cause 
to be had the said record, with all 



that shall be done thereon, together 
with this our writ, at a certain time 
which you shall prefix or appoint^ 
in our said court before us, as well 
for the said Charles Francis Robin- 
son, [or our said attorney-general,} 
who prosecuteth for us in this be- 
half, as for the said J. N. and O. P., 
that we may cause farther to be* 
done thereon what of right, and 
according to the law and custom of 
England, we shall see fit to be done. 
Witness, Thomas Lord Denman, at 
Westminster, the Ifirtt day of 
the term in which it iteues] in the 
— — year of our reign. 

By the Court. 



Aftf^miM intQ Lancashire for Special Jury and View. 



Same at the leutform, to the 
words] according to law and the 
usage and custom of the said coun- 
ty palatine ; and that having in- 
spected the same, by our writ under 
the seal of the said county pala- 
tine, the sheriff of the said county 
imlatine be commanded, that he 
cause to come, [here insert the 
navies and descriptions qfthejur^ 
orSf as in the jury listt] before you 
at your next general sessions of as- 
sises after this writ shall be deli- 
vered to you, by whom the truth of 
the matter may be the better known 
and inquired into, and who are in 
nowise of kin to the said J. N. and 
O. P., or either of them, to recog- 
nise and make a certain Jury of the 
county for the trial of the said 
J. X. and O. P. ; because as well the 
said G. F. R. [or our said attorney- 
general,] who prosecuteth for us in 
this behalf, as the said J. K. and 
O. P. have thereupon put themselves 
upon that Jury; and also, that 
such further process be made 
against the said Jurors so to be im- 



panelled, as are in this hehaUT 
used, and commonly made accord- 
ing to law and the custom of the 
said county palatine, until the Issue 
aforesaid shall be fully tried. 

And then for the view^ thus :] 
And that the sheriff of the said coun- 
ty palatine be also commanded, that 
he have six or more of the said 
Jurors, to be mutually consented to 
by the prosecutor and the defend- 
ants ; or for the want of such con- 
sent, to be nominated by the said 
sheriff, at the house of, [Sec.,] on 

the day of , by of 

the dock in the forenoon, to have 
the view and inspection of the place 
and premises in question ; and that 
A. B., of, &c., on the part of the prose- 
cutors, and CD. of, &c., on behalf of 
the defendants, shall attend at the 
time and place aforesaid, to direct the 
said Jurors in the said view and 
insp^tion [as in the rule.] 

And when the said issue shall 
have been tried or determined [ii# 
in the last form, to the end.] 



Mitiimw into Durham^ for a Special Jury. 



Victoria, &c., to the chancellor 
of our coun^ palatine of Durham, 
greeting : We send you inclosed the 
tenor of the record and process of 
a certain indictment [or informa- 
tion], which is now depending in 
our court before us at Westminster, 
against J. N. and 0. P., for certain 



, whereof they are indicted [or 

impeached.] To which indictment 
[or information] the said J. X. and 
O.P. have pleaded to isBue,to be tried 
in our said county palatine of Dur- 
ham, where our writ doth not run, 
commanding you that you proceed 
to the trial of the said issue, as 



Jury Process, 
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joined between Charles Francis 
Bobiaaon, esquire, our coroner and 
tttorn^, in our court before us, 
[or Sir WilUam Follett, knight, 
oar attorney-general], who prose- 
enteth for us in this behalf, and the 
uidJ.If. and O. P^ in our said 
county palatine of Durham; and 
tbat having inspected the same, by 
our writ, under the seal of our said 
covnty palatine, you do command 
tbe sbniff of our said county, that 
be cause to come twelve good and 
ItwfttI men of the body of the said 
eonnty palatine, qualified according 
to law, that is to say, [here intert 
tkt name* and description* of the 
twenty-four *peeialjurw*, accord- 
m^ to the panel]t before our Jus- 
tices who shall hold the next ge- 
neral sessions of assise, after this 
writ shall be delivered to you, by 
whom the truth of the matter may 
be the better known and inquired 
into, and who are in nowise of kin 
to the said J. N. and O. P., or 
rither of them, to recognise and 
make a certain jury of the county 
for the trial of the said J. N. and 
0. P., because, as well the said 
C. F. K., [or our said attorney- 



general], who prosecuteth for us in 
this behalf, as the said J. N. and 
O. P., have thereupon put them- 
selves upon that Jury ; and also that 
you make such further procen 
against the said Jurors, so to be im- 
paneUed, as in tiiis behalf is used, 
and commonly made, according to 
the law and the custom of the said 
county palatine, until the issue 
aforesaid shall be fully tried. And 
when the said issue shall be tried 
or determined, you shall send back, 
or cause to be sent back the said 
record, with all that shall be done 
thereon, before us, at a certain time, 
which you shall prefix or appoint, 
in our court, before us, as well for 
the said C. F. B., [or our said at- 
torney-general], who prosecuteth for 
us in this behalf, as for the said 
J. N. and O. P., that we may cause 
further to be done thereon, what of 
right and according to the law and 
custom of England ought to be 
done. Witness, Thomas Lord Den- 
man, at Westminster, the Ifirttdatf 
of the term in or of tvhicfi it 

i**ue*], in the year of our reign. 

By the Court. 



fVarrant of Nisi Pritis, 



Hlddlesez.— Let a record of nisi 
pritts be made up between our 
sovereign Lady the Queen, and 



A. B., of, kc. upon an indictment 
[or information] for certain. 

W. FOILBTT. 



Warrant of Tales. 



Middlesex.— Sir William Fol- 
Ifltt, knight, attorney-general of 
onr present sovereign Lady the 
Queen, prays a tales de circumstan- 
tibus to be granted by the court 
here, according to the form of the 
Btatttie in such case made and pro- 
vided, for the trial of the issue 



Joined between our said Lady the 
Queen, and J. N., of &c., upon an 
indictment [or information] for cer- 
tain , lest the Jury to be taken 

in this behalf do remain untaken 
for default of Jurors. 

W. FOLLBTT. 



Jury process.'] The jury process is by venire and distringas* 
The venire is tested as of the day on which issue is joined, or 
(if there be a continuance) on the day of the last continuance 
previous to the award of the distringas ; and it is made re- 
turnable either inunediately, or on a day certain either in 
e2 
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the same or the next term as occasion may require, before 
the Queen at Westminster. Reg. 6. The distringas is tested 
as of the day of the return of the venire, and is made re- 
turnable on a certain day in the next term, before the Queen 
at Westminster. Reg. 7. Engross the writs upon parchment, 
indone on them the name and address of the attorney suing 
them out, and get them signed, sealed and entered at the 
crown-office ; pay 5*. each. In Middlesex, take them to the 
sheriff's office, in London to the office of the secondary, get 
them returned, and annex the writs and returns to the nisi 
pKttt record. In country causes, get the venire returned by the 
sheriff's deputy or under-sheriff's agent in town, and the dw- 
tringat by the under-sheriff in the country ; and in practice, the 
agent in town annexes the venire and return to the nisi priut 
reconi, and sends them together with the distringas to the 
country attorney. 

If either party wish to have the cause tried by a special jury, 
let him get a motion paper, indorsed to move for a special 
jury, signed by counsel, and upon producing it at the crown- 
office, the derk there will draw up a rule for a special jury ; 
pay 2s. Then get an appointment on it from the master of 
the crown-office, to nominate, and serve a copy of the rule 
and appointment on the opposite attorney or agent, and on 
the under-sheriff or secondary in town causes, or on the 
sheriff's agent in country causes. In Middlesex and London, 
no cause shall be tried by a special jury, unless the rule be 
served, and the cause marked in the marshal's book as a spe- 
cial jury, on or before the day preceding the adjournment day 
in Middlesex and London respectively. R.H.AA G.3. The 
jury are next struck ; that is to say, the attomies on both 
sides, and the under-sheriff or his agent with his special jurors' 
list, attend at the crown -office; and certain numbers, cor- 
responding with the names of the jurors, being put into a box, 
and shaken, the Queen's coroner and attorney takes out forty- 
eight; and the names then bdng put down on paper, the 
parties may object to any of them tor cause, and if the Queen's 
coroner and attorney allow the objection, he will draw out 
another number from the box instead of the juror objected to. 
See 6 G. 4, c. 50, s. 32, 33. The clerk in the crown-office then 
makes out a Ust of the forty-eight jurors for each party, and 
another appointment is then given for striking them. Serve 
the appointment, and at the time appointed attend before the 
Queen's coroner and attorney, who will strike out the names 
of twd^re jurors for each party, leaving the names of twenty- 
four jurors on the list. A list of the jurors as reduced is then 
made out, and signed by the Queen's coroner and attorney ; 
pay li..lt. ; and you then insert the names in a special dis- 
tringas. As to the striking of a special jury, where the 
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cause of action has arisen in a county of a city or town, 
other than London, see 6 G. 3, c. 50, «. 36. If the attorney of 
either party do not attend at the crown-office, at the times so 
appointed for naming and striking the jury, the Queen's coro- 
ner and attorney may proceed ex parte at the instance of the 
other, jR. T. 8 W. 3, upon production of an affidavit of service 
of the appointment, when necessary. If the defendant how- 
ever be a prisoner, and' have no attorney, he may be brought 
up by habecu, in order to be present at the nomination or 
striking of the special jury. 43 G. 3, sets, 2, c. 140. This 
wht is tested on the day it issues. 

The special distringas being engrossed, signed, sealed, &c., 
in town cases take it, the venire, and the reduced list of the 
jurors, to the sheriff's office in Middlesex, or the office of the 
secondary in London, who will give you back the venire re- 
turned, but will keep the distringas, and have it in court at 
the trial ; in country causes, as before mentioned, the renire is 
returned by sheriff's deputy in town upon production of the 
reduced list of the special jurors, the distringas by the under- 
sheriff in the country. Care must be taken to do this in 
time to allow the sheriff to give sufficient notice to the spe- 
cial jurors ; and in all counties, &c. except London and Mid- 
dlesex, the special jurors must be summoned three days at 
least before the day on which they are required to attend. 
6 G. 4, c. 50, 8. 25. Besides this, in order that the trial shall 
not be postponed for default of jurors, either party or both 
may obtain from the attorney-general, upon appUcation, a 
warrant of tales, which will enable him to pray a tales, though 
the other party object to it. In cases prosecuted by the 
attorney-general for the crown, however, he will not grant 
a warrant of tales to a defendant. See a form of this war- 
rant, ante, p, 75. 

This warrant of tales prevents the cause going off for de- 
fiiult of special jurors. But if a prosecutor, having struck a 
special jury, decline proceeding to trial, and withdraw the re- 
cord, the defendant cannot prevent it ; but in such a case, if 
the defendant be under a recognizance to try, or he is in a 
situation to try by proviso {see ante, p. 69,) he may give notice 
of trial, bring down and enter his record with common jury 
process annexed, and he may have the cause tried by a com- 
mon jury, after the prosecutor has withdrawn his record. R. v. 
Derbyshire, 1 Moody Sf Rob. 307. 

If a view be necessary, either party may obtain a rule for it, 
or a judge's order in vacation, and proceed thereon as in 
civil cases. See stat. 6 G. 4, c. 50, s. 23, 1 Arch. Pr. 368. 
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Venire, 



Victoria, Ike To the sheriff of 

, greeting : We command you 

that yon do not forbear by reaaon 
of any liberty tai yonr baiUwiek, bat 
that yon cause to come before us at 
Westminster, immediately after the 

receipt of this our writ, [or on ] 

twelTe good and lawftil men of the 
body of our county, qualified ac- 
cording to law, by whom flie truth 
of the matter may be better known, 
•ad who are not of the kindred of 

J. N., of ."and O. P., of , or 

of either of them, to try upon their 
oath whether the said J. X. and 
O. P., or either of them, be guilty 
of certain whereof they are in- 
dicted [or impeached], or not; [or 



if there be ietuee joined vpon epe- 
eial pleading*, the tubetanee <^the 
istttet must be inserted here in- 
steadof the general issue ; ] became 
as well Charles Francis BoUnson, 
esq., our coroner and attorney in 
our court before us, who for us in 
this behalf proeecuteth, as the said 
J. N. and O. P^ have thereupon 
severally put themselves upon the 
said Jury ; and have you then there 
the names of the said jurors and this 
writ. Witness, Thomas Lord Den- 
man, at Westminster, the day 

of , in the year of our 

reign. 

By the Court. 



Diitringca. 



TzcTORiA, dc. To the sheriff of 

, greeting: We command you 

that you do not forbear by rea- 
son of any liberty in your bailiwick, 
but that you distrain the bodies of 
[the several persons named in the 
pannel annexed to this writ, or in 
special Jury causes insert the 
names and descriptions of theju^ 
rors as in the reduced list, A. B., 
of , esq., C. D., of , mer- 
chant, ScCf] being the Jurors sum- 
moned in our court before us, be- 
tween us and J. N., of , and 

O. P., of , by all their lands and 

chattels in your bailiwick, so that 
neither they nor any one for them 
do put their hands to the same, un- 
til you shall have another com- 
mand flnom us for that purpose, and 
that you answer to us for the issues 
thereof; so that you may have their 
bodies before us at Westminster on 

the ——day of next, or 

before our justices assigned to hold 
the assizes in and for our county of 

, if they shall come before that 

time, that is to say, on the 

day of next, at , in our 

said county, [or at nisi prius in 
tomiy before our right trusty and 



wen-beloved Thomas Lord Den- 
man, our chief justice, assigned to 
bold pleas before us, or other justice 
assigned as aforesaid, if he shall 
come before that time, that is to 

say, on the day of , 

at }, according to the Ibnn of 

the statute in such case made and 
provided, to try upon their oath 
whether the said J. N. and O. P., or 
either of them, be guilty of certain 

1 whereof they are indicted [or 

impeached] or not, [or if there be 
issues Joined upon special pleads 
ingst the substance of the issuef 
must be inserted here instead ef 
the general issue], and to hear 
their judgment for their many de- 
fiiults. And have you then tiiere 
this writ. Witness, Thomas Lord 

Denman, at Westminster, the 

day of , in the year of oar 

reign. 

By the Court. 

By tlM controlment of term, \ 

roll. / 
To be indorsed, "This writ deli- 
vered of record, before our Lady the 
Queen at Westminster, the term and 
roU within written." 



Distringas, for a View. 

As in tlie last form to tJie words] statute in such case made and pro- 
many defaults. And in the mean vided, we command you that you 
time according to the form of the have six or more of the said jurors. 



Jury Process, 



n 



(0 be mutually eontented to by the 
proMCutor and defendants, or for 
waat of such consent to be mmi- 
Mted by you the said sheriff, who 
shall have the Tiew and inspection 
of the place and premises in ques- 
tion, on the day of ; 

and that A. B., of , on behalf 

of theproeecntor, and C. D., of , 

on behalf of Hie defendant, do at- 
tend at the same time to direct the 
said Jurors in the said yiew and in- 
flection, but that no evidence shall 
be given on either side thereon. 
And that the said jurors do meet to- 
gedier at the house called or known 



by the name or sign of , by 

of the dock in the [forenoon] of the 
same day, for the purpose aforesaid ; 
and that by a special return upon 
this writ, you do certify that the 
▼lew hath been had according to 
the commands of the same, and 
specify the names of the viewers 
and in what manner you shall have 
executed this our command, on the 

said day of next, then 

returning to us this our said writ. 
Witness, [&c., oMinthe laitform.] 

By the Court. 
By the controlment, tec. 
To he indorsed a$ in the last form. 



4ffidavit of Service of Ride for SpecitU Jury and Appointments, 
in order to reduce a Special Jury ex parte. 



In the Queen's Bench. 

The Queen against J. N. 
X, B., of, &c., maketh oath and 

saith, that he did on the day 

of serve J. N., the above-named 

defendant with a true copy of a 
rule of this honourable court, where- 
by it was ordered that the sheriff of 
the county of , or his under- 
sheriff, should attend the coroner 
and attorney of this court with the 
special Jurors' list for the said 
county, and the numbers, reflsrring 
to the names in such list written 
upon distinct pieces of parchment 
or card as required by the statute ; 
and that the said coroner should 
pursuant to the statute nominate 
fbrty-eigfat men, qualified to serve 
on spedal Juries within the said 
county, and that the agent or at- 
torney for the prosecutor should 
strike out twelve, and the agent or 
attorney for the defendant should 
in like manner strike out twelve out 
of the said forty-eight, and that 
twenty-four, the remainder of the 
said forty-eight, should be returned 
for the trial of the issue Joined in 
this prosecution. Upon which said 
rule was written an appointment to 

nominate the s^d Jury on the 

day of , at of the 

clock, ftc, and if the said defiendant 
did not then attend in person or by 

Habeas Corpus to bring a Prisoner to the Croum-qfflce, to attend 
the nomination, 8fc., of a special Jury. 

YiciORiA, &c. To the keeper of greeting: .)^e command you that 
our gaol of , or his deputy there, you have the body of J. N., being 



his attorney or agent, it appointed 

the day of the same 

month, at the same hour, peremp- 
torily to nominate, which said rule 
and appointment this deponent 
served upon the said defendant 
J. N. by delivering a true copy of 

the same to the said J. X., at ^ 

on , the day of . And 

this deponent fUrtlier saith, that he 

did on the day of serve 

the said J. N. with another true 
copy of the said rule, with an ap- 
pointment thereupon written to re- 
duce the said Jury on the 

day of , at of the clock, 

kc,, and if the said defimdant did 
not then attend, it appointed — , 

the day of the same month, 

at the same hour, peremptorily to 
reduce the said Jury; and whidi 
said rule and appointment lasU 
mentioned tliis deponent did serve, 
by delivering a true copy of the 

same on the said day of — — 

to the said defendant, at . And 

at the said several times of service, 
this deponent did show unto the 
said defendant the said origin^ 
rule, and did leave with liim a list 
of the Jury appearing to be so nom- 
inated, pursuant to the said rule 
and appointment first mentioned. 
Sworn, Sec, 
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detained in our prison under jour attorney as aforesaid, [or upon an 

custody, before Charles Francis indictment against him] for certain 

Robinson, esquire, our coroner and ; and so from day to day, 

attorney in our court, before us, until the same jury shall be re- 

on the day of , at duced ; and when the said J. X. 

of the clock, at the crown- shall have so attended the nomina- 

office in tlie Inner Temple, London ; tion and reduction of the said jury, 

there to attend tlie nomination of that then you cause him to be 

forty-elffht good and lawfiil men brought hack without delay to our 

out of the book or list of persons said prteon, and cause him to be 

qualifled to serve on special Juries detained therein under safe custodv 

within the county of , as and until he shall be from thence dis- 

Ibr a Jury to be taken between us charged by due course of law. Wit- 

and the said J. K., upon an infbr- ness, Thomas Lord Denman, at 

nation exhibited against him in our Westminster, the day of , 

court before us, by the said Charles in the year of our reign. 

Francis Robinson our coroner and By the Court. 

I^<ul0nc0.] Sue out the necessary subpoena or subpoenas 
for the witnesses, and serve them personally with copies, at 
the same time showing them the original. The names of four 
witnesses may be inserted in one writ. In town causes, at 
the time of the service, you give the witness Is, if he reside 
within the bills of mortelity, or you give or tender to him the 
reasonable amount of his expenses, if he reside beyond them. 
In country causes, you give or tender to the witness the 
reasonable amount of his expenses, at the time you serve him 
with a copy of the subpoena. If the attendance of one of the 
officers of the crown-office be required, he must be paid, ia 
town causea, 1/. U., or in country causes the amount of his ex- 
penses, when he is served with the subpoena. See amie, p. 
A witness however cannot refuse to give his testimony in a 
criminal case, until his expenses have been paid to him, 
even although subpoenaed on the part of a defendant ; R. t. 
Jam09^ <fl «is 1 Car. ^ P.332 ; and the indictnait having been 
removed by cnrfwiron, and the trial beii^ of course in the A'in 
Prims court at the assiies, makes no deference. Id, Having 
served the witnesses with copies of the subpoena, yoo should 
aft^rwar^ give each of them notice of the time the trial is ex> 
pected to come OQ. By stat. 45 G. 3; c 92, s. 3, the service of a 
subpcena or other process upon any person in one part of the 
United Kinsdom,requiringhtsappearaBce to giveevidence in any 
ctinuBalprosecutioo in any other part of tbe sajoae. shall he as 
good and efl^ual as if it were scned in that part of the 
United Kingdom la which he » req u i r ed to appear; and in 
case he do not atteod, then upott a certiScate thereof bong 
sent by the co«rt in which his atteifcmce w» required, to 
the court of (^Ken*^ Eench in Ek^aa^ if the sercke were 
ift Tihgfetnd^ or the court of Justicuunr in Scotknd^ if the 
aciviee were in ScoWtew^. or to the court of QQeeK''s Besch 
ia IrelanI,. If the service were in tr^uMt these eoorts re> 
apcctivety shall tbe«et»poa proceed against the persons so 
maktti^ <Mtaii;. ia such manner a» if the subponni^ ^^ ha^ 
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been issaed from such courts respectively. This statute applies 
only where the party is served in Scotland or Ireland with 
a subpcena to give evidence in England, or in England to 
give evidence in Scotland or Ireland, or the like. But inde- 
pendently of this statute, you may have at the crown-office a 
sabpoena to compel the attendance of a witness before a justice 
of the peace in the case of a commitment or conviction,— or 
before justices upon application for an order of removal, — or 
before the justices at quarter sessions, — cr before the central 
criminal court, — or before the grand jury in any criminal 
court, — or before revising barristers, — cr before commissioners 
of lunacy, — or in compensation cases, &c. See the forms in 
Mr, Comer's Book of Forms in the crovm-qffice, p. 151 — 157. 

If it be necessary that the witness should produce some 
document, you may sue out a subpoena duces tecum, and 
serve him personally with a copy of it. 

And in these several cases, if the person thus served, do not 
obey the subpcena by attending and giving his testimony, or 
by attending and producing the document required, the court, 
upon an affidavit of personal service, and that the writ itself 
was at the same time shown to him, will grant a rule nisi for 
an attachment against him, which is afterwards made ab- 
solute in the ordinary way. See R. v. Ring, 8 T. R. 585. 

If however the person, intended for a witness, be in cus- 
tody, you must obtain a judge's fiat for a writ of habeas 
corpus ad testificandum, sue it out, and have him brought 
up to give his testimony, in the manner directed post, tit. 
Habeas Corpus, sect. 5. 

In all these cases, the writ is engrossed on parchment, 
indorsed with the name and address of the attorney or per- 
son suing it out, and signed, sealed and entered at the 
crown-office. 

It may be necessary to mention, that if a person, present 
in court, although not subpoenaed, be called as a witness in 
a criminal case, he is bound to be sworn and give his testi- 
mony, even in cases of misdemeanor, such as stopping or 
obstructing of a highway, dr the like. R. v. Sadler, 4 Car. 8f P. 
218. 

If any original affidavit, on the files of the court, be re- 
quired to be produced in evidence at the trial, a judge on 
application will order it to be delivered to some person, named 
to him, usually the clerk of some barrister on the circuit, for 
the purpose, upon depositing an office copy of it in its stead, 
and undertaking to return the originali Pay at the crown- 
office \l. \s. on receiving it. But in all other cases, if a do- 
cument, such as an indictment, information, or the like, be 
required, you must subpcena an officer of the crown-office to 
produce it, paying him 1/. Is. in town, or his expenses in 
country causes. 

e3 



Indictment or Informatum, 



Subpcenafor the Httings at Nisi PHus in London or Middlesex. 



Victoria, by the grace of God, 
of the United Kingdom of Great 
Britain and Ireland, Queen, defender 
of the faith. To A. B., C. D., E. R, 
and G. H., and to every of them, 
greeting: We oonunand you and 
every of you, that, laying aside all 
excuBes and pretences whatsoever, 
you and every of you personally be 
and appear before our right trusty 
and well-beloved Thomas Lord Den- 
man, our chief Justice assigned 

to hold pleas before us, on 

the day of , by nine of the 

clock in the forenoon of the same 
day, at , there to testify the truth 



on our behalf against J. N. for cer- 
tain whereof he is indicted [or 

impeached]. [Or if for the defend- 
antt sapf between us and J. N. for 

certain whereof he is indicted, 

on behalf of the defendant.] And this 
you or any of you are not to omit, 
under the penalty of one hundred 
pounds, to be levied on the goods 
and chattels, lands and tenements, 
of such of you as shall fail herein. 
Witness, Thomas Lord Denman, at 

Westminster, the day of , 

in the year of our reign. 

By the Court. 



Subpoena for the Niri Prius Court at the Assizes. 



VicTOMA, &c.. To and to 

«very of them, greeting : We com- 
mand you and every of you that, 
laying aside all excuses and pre- 
tences whatsoever, you and every 
of you personaUy be and appear 
before our justices assigned to hold 
the assizes in and for our county of 

, on the day of , 

at , in our said county, there to 

testify the truth on our behalf against 

J. X., for certain whereof he is 

indicted [or impeached], [or if for 



tJiedefetidantthetween us and , 

for certain whereof he is in- 
dicted, on behalf of the defendant.] 
And this you or any of you are not 
to omit, under the penalty of one 
hundred pounds, to be levied on the 
goods and chattels, lands and tene- 
ments, of such of you as shall ftul 
herein. Witness, Thomas Lord Den- 
man, at Westminster, the day 

of , in the year of our 

reign. 

By the Court. 



Subpoena Duces Tecum. 



Victoria, ficc., To and to 

every of them, greeting : We com- 
mand you and every of you, that 
laying aside all excuses and pre- 
tences whatsoever, you and every of 
you personally be and appear be- 
fore [as in the proceeding 

forms]t and also that you bring 
with you and produce at the time 
and place aforesaid [a certain bill 
of exchange purporting to be 
drawn by A. B., upon and accepted 
by C. D., payable to E. F. or his 
order, and indorsed by him, dated 

; M describing the instru- 

m€7it required to be produced,] 



in order that the same may be pro- 
duced and given in evidence before 
ourjustices aforesaid, on our behalll 
against the said J. N. for the said 
offence, [or on the trial of the said 
J. N. for the said offence, on be- 
half of the defendant.] And this 
you are not to omit, under the pe- 
nalty of one hundred pounds, to be 
levied on your goods and chattels, 
lands and tenements. Witness, Tho- 
mas lord Denman, at Westminster, 

tlie —-- day of , in the . 

year of our reign. 

By the Court. 



Witnesses. 
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Siibpcena to give Evidence be/ere a Grand Jury. 



ViciQBiA, Sce^ to — , and to 
erery of them, greeting : We com- 
DMnd you and every of yon, that 
laying aside all excuaeg and pre- 
tttieeswfaatBoeTer,you and every of 
yoa penonally be and appear before 

uson the day of , by 

nine of the clock in the forenoon of 
the same day, at Westminster, in 
oar county of Middlesex, in the 
peat hall of pleas, there to testify 
the troth and give evidence to and 
before the grand jury of and for our 



said county on our behalf againit 
J. N^ upon an indictment for cer- 
tain misdemeanors. And this you 
or any of you are not to omit, under 
the penalty of one hundred ponnds, 
to be levied on the goods and chat- 
tels, lands and tenements, of such of 
you as shall fail herein. Witness, 
Thomas Lord Denman, at West- 
minster, the day of ,\xi)^ 

yw of our reign. 

By the Court. 



Affidavit qf service of Subpoena, 



In the Qneen's Bench. 
Mi<ldlesex^The Queen against J. K. 

A. B., of, fcc., cleric to — — oi; 
«c., the attorney or agent for [the 
proueuior] in this case, maketh 

(Mtth and saith, that he did, on 

™ -day of i, personally serve 

C.D., one of the persons to whom 
*he writ of subposna hereunto an- 
i>exed, marked (A.), is directed. 



with the said writ, by delivering a 
true copy of the said writ to the 
said C. D., at — — , in the county of 

1 and at the same time showing 

to tlie said C. D. the said origin^ 
writ; and this deponent further 
saith, that at the time of such ser* 
vice lie gave to the said C. D. the 
sum of — -, for conduct money. 
Sworn, 4cc. 



Affidavit to obtain a Habeas Corpus. 



Jn the Queen's Bench. 

Middlesex.— Tiie Queen against 
J. X. and O. P. 

C. D., of, ice,, maketii oath and 
saith, that tliis cause stands for trial 

*t , in and for the , on 

the day of , and that E. P., 

A prisoner confined in Her Majesty's 
PWl, at , in and for the 



of , is and will be a material 

and necessary witness on behalf of 
the [prosecution, or defendant J. N.}, 
on the trial of the said cause; and 
tluit the said [prosecutor, or J. lH.], 
cannotsofely proceed to trial without 
the testimony of the said E. F. 
Sworn, Sec. 



Habeas Corpus ad Test^lcandum, 



VicTOBXA, ice., To the keeper of 

our gaol at , of and for our , 

Sleeting: We command you that 
you have before [as in the sub- 

pcena], on the dav of 

, at , the body of E*. P., 

being committed and detained in 
oar prison under your custody, as 
i« said, then and there to testify the 
truth and give evidence on our be- 
half against A. B. for [a misdemea- 
nor], and BO from day to day until 



the said E. P. shall have given his 
evidence as aforesaid. And when he 
shall have given his evidence, then 
that you take him back without 
delay to our said gaol under your 
custody, and cause liim to be detained 
therein under safe custody, until he 
shall be from thence discharged by 
due course of law. Witness, Thomas 
Lord Denman, at Westminster, the*^ 

day of , in the year of our 

reign. By the Court. 
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The briefs, Sfc] The briefs for counsel are made and de- 
livered, as in ordinary cases. If the defendant desire to employ 
a Queen's counsel to defend him, he must first procure forhiin 
Her Majesty's license to do so, which is obtained, usually as a 
matter of course, upon petition. Engross this petition upon 
paper, take it to the office of the secretary of state for the 
home department, where you will get the licence, upon pay- 
ment of the fees. Then deliver the licence, with the brief, to 
counsel. 



Form of the Petition. 

To the Queen's Most Excellent And your petitioner, having in all 

Majesty. the proceedings relating to the said 

The humble petition of J. S., of . information [or indictment] advised 

Sheweth, That in term, last [or being desirous of advising] with 

past, there was an information ex- J. K., esquire, one of rour Ma> 

hlbited in your Majesty's court of jesty's counsel, who may be very 

Queen's Bench against your peti- useful to your petitioner in defend- 

tioner, for certain , upon which ing your petitioner on the trial of 

Tour petitioner is to be tried at the said information [or indictment]. 

[or, that at the sessions of the Your petitioner therefore, humbly 

peace, Sec, holden on, &c., prays that your Majesty would be 

your petitioner was indicted graciously pleased to grant your 

for , which indictment your royal dispensation for the said J. K. 

petitioner (or the prosecutor) caused to be of counsel for your said peti- 

to be removed into your Majesty's tioner on the trial of the said in- 

court of Queen's Bench by writ of formation [or indictment], 

certiorari, and upon which your peti- And your petitioner, as in duty 

tioner is to be tried at ,] on . bound, shall ever pray, &c, 

MoHon to postpone the trial.'] The absence of a material 
witness, either for the prosecution or defendant, is a good 
ground for a motion to postpone the trial, until the next sit- 
tings or assizes. See R. v. Crow, 4 Ccar, 4" P. 251. So, if it 
be made satisfactorily to appear, that a material witness is too 
ill to attend, the court will put off the trial. JR. v. Savage, 
6 Car,8fP, 143. R. v. Hunter, 3 Car, 4* P, .591. So. where 
the principal witness for a prosecution was found so ignorant 
as not to be competent to take an oath, the judge ordered the 
trial to be postponed to the next assizes, and directed that the 
^tness in the mean time should be instructed by a clergyman 
in his religious duty, and as to the nature and obligation of an 
oath. R. V. White, 1 Leach, 430. But the court refused to 
postpone the trial at the instance of a defendant, for the 
absence of a witness, in a case of suspicion, and where the 
'Witness was residing abroad, and not likely ever to come to 
this country. R,y,D*Eon,Z Burr, 1513. Where the court 
postpone the trial at the instance of a defendant, in felony, 
they never impose upon him the terms of paying the prosecu- 
tor's costs ; R, V. Hunter, 3 Car. ^ P. 5n ; nor will they grant 
the prosecutor his costs, until the trial is over. Id, 
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Case called on."] The case, if not to be tried by a special 
jury, is called on in its order in the list of causes ; even if 
both the prosecutor and defendant bring down and enter dis- 
tinct records of the same case, and the defendant's record 
happen to stand first in the list, the trial shall be had on that 
record, and not upon the prosecutor's which stands later in 
the entry. R. v. HaUe, R. ^' M. 20. This however supposes 
them both to be common jury causes ; for if the prosecutor's 
record be marked in the list as a special jury cause, and the 
necessary steps have been taken to try it as such, then the 
trial shall not be had by a common jury upon the defendant's 
record, until the prosecutor have failed to bring on the case 
for trial by the special jury. As to special juries, they are 
set apart for particular days, and are then taken in their order 
unless the judge direct to the contrary. 

Jury called^ challenged and sworn.'] The name of each jury- 
nan in the panel is written on a card, and kept in a box by 
the associate ; and when the jurors are to be called, the associate 
takes the cards out, one after another, and calls out the names. 
6 G. 4, c. 50, s. 26. But where a view is to be had, the jurors 
who bad the view must be called first. Id. s. 24. The jurors, 
if in attendance, answer to their names when called, and go 
into the jury-box, until twelve appear. 

Jurors must be challenged, if at all, before they are sworn. 

The King or the party may challenge the whole array, for 
favour. 1 Inst. 156. See R. v. Edmonds, 4 B. ^ Aid. 47 K 
But by Stat. 6 G. 4, c. 50, s. 28, no challenge shall be taken 
to any panel of jurors, for want of a knight's being returned 
in such panel, nor any array quashed by reason of any such 
challenge. 

The prisoner may peremptorily challenge twenty jurors, but 
not more, in cases of murder or other felony. 6 G. 4, c. 50, 
8. 20. But there is no peremptory challenge in misdemeanors, 
R. v. Reading, 7 How. St. Tr. 264, nor upon the trial of col- 
lateral issues. Post, 42. R. v. Ratcliffe, 1 W. Bl. 3. Every 
challenge above the number above limited, is void, and the trial 
may proceed as if no such challenge had been made. 7 ^ S 
G. 4, c. 28, s. 3. 

The Queen has no peremptory challenge : she can challenge 
only for cause ; 6 G. 4, c. 50, s. 29 ; but she is not bound to 
show cause, until the whole panel be gone through, and it 
appear that there will not be a full jury without the person 
challenged. 2 Hawk. c. 43, s. 2. 

The prisoner, besides his peremptory challenges, may alsa 
challenge as many of the jury as he pleases for cause, showing 
the cause presently, 1 Inst. 158, and being prepared to prove it. 
R. V. Savage, Ry. ^ Af. 51. Thus, he may challenge a juror, 
because he is a peer; 1 Inst. 156. 2 Hawk. c. 43, s.\\\ or 
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because he is one of the grand jurors who found the indict- 
ment; Lamb, 654. R. v. Sullivan, et al., 8 Jd. 8fEl. 831 ; or 
because he has not the qualification required by the Jury Act, 
€ O. 4, c. 50, s. 27 ; or because he is an alien ; 1 Inst. 156 ; or 
because he is under age ; 1 Inst. 157 ; or because he is of 
kindred or of affinity to the prosecutor ; Semb. 1 Inst. 157 ; 
or because he has miade some declaration, showing a prejudice 
jigainst the prisoner; 2 Hawk, c. 43, s. 28 ; or the Uke. As 
to the manner of trying the challenges, see 2 Hale, 275. Co. Lit. 
158. If a person serve on the jury, who has been r^^larly 
summoned, but against whom there is a cause of challenge, for 
which the prisoner would have challenged him if he were 
■aware of it, still this is no ground for applying for a new trial. 
R. V. Sutton, SB,^C. 417. -R. v. SuUwan et al., 8 Ad. ^ El. 
831. But where a son served on a jury for his father, at his 
father's request, and without collusion with either the prose- 
cutor or the defendant, and the son was under age, and had no 
qualification, nor was his name upon the panel : the court of 
King's Bench held this to be a mis-trial, and granted a new 
trial. R. V. Tremeame, 5 B. 8f C. 254 : but see stat. 7 G. 4, 
c. 64, *. 21. 

No challenge can be made until a full jury appears ; R. v. 
Edmonds, 4B.8f Aid. 471 ; nor after the juror, intended to be 
•challenged, has been sworn. Vide supra. 

Challenges, either to the array or polls, however, seldom now 
occur at nisi prius. If the sheriflF appear to be interested, the 
court upon application would award the venire to the coroners 
of the county ; see 1 Arch. Pr. 325 ; and if there be an ob- 
jection to any particular juror, the associate, upon the appli- 
cation of either party, will refrain from calling him. 

When a full jury appear, after challenge, or where the parties 
have had the opportunity to challenge, and do not, they are 
then sworn, and the trial proceeds. 

Case opened."] The prosecutor will not be permitted to open 
the case, or to address the jury ; he can do so only by counsel ; 
R. V. Brice, 2 B. ^ A. 606. R. v. Milne, Id. 606, n. ; and if he 
have not employed counsel, the case commences by the exam- 
ination of the witnesses for the prosecution by the judge. This 
has always an unseemly appearance, and ought if possible to be 
avoided ; that a judge, who is, in our fair manner of adminis- 
tering criminal justice, deemed counsel for the prisoner, should 
be seen also engaged in prosecuting him, has an appearance of 
unfairness, which should cautiously be avoided in a country 
like this. If counsel be engaged for the prosecution, one only 
is allowed to address the jury ; and he usually addresses them 
calmly and dispassionately, confining himself chiefly to a state- 
ment of the facts of the case, in such order as he thinks will 
render them most intelligible to the jury, using such observa- 
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tioss only as may be necessary to show the connection of the 
facts, one with another, and of the defendant with them gene- 
laDy, bat abstaining from any harsh observations upon the 
defiendant himself. Having stated the case, he then calls wit- 
nesses, or adduces other evidence, to prove it. 

BxammaHon of witneues.'] In the examination of a wit* 
ness, the first rule to be attended to is, that the questions be 
rdevaot to the matter in issue. If this be not attended to, 
the examination wiU be rambling and uncertain, and likely to 
confiise and perplex the jury, from the very circumstance of 
its comprising irrelevant matter. Besides, the court have a 
right to prevent any questions being put, which do not tend to 
the proof of the issue. 

Second]y,no leading question, or in other words, no question 
which in itself suggests the answer required to it^ should be 
pat, in the direct examination of a witness, upon any point at 
all material to the issue. You may lead him upon immaterial 
matter, which is merely introductory ; but as soon as you reach 
the material part of the examination, all leading questions 
should be carefully avoided. 

Thirdly, a witness shall not be allowed to give testimony of 
any thing which he does not know of bis own knowledge ; what 
he has beard others say upon any subject, is not in general evi- 
dence. To this general rule, however, there are some excep- 
tions : And first, what was said in the presence and hearing 
of the prisoner, at a time when he might have contradicted it, 
and did not, may be given in evidence against him. Secondly, 
hearsay evidence is leceivable in proof of a prescription or 
custom. Bui. N. P. 295. 14 East, 327. n. ITiirdly, hearsay 
evidence is receivable in proof of any part of a pedigree ; and 
the declarations of any member of a family, as to the state of 
that family at any particular time, if made ante Utem motam, 
may be proved by any person who may have heard them, and 
they are receivable as evidence of the state of thefamily at the 
time referred to. Bui. N. P. 294. Berkeley Peerage Gate, 
4 Camp. 400, per Wood, B. Fourthly, in a matter of science, 
a person intimately acquainted with it may be examined as to 
his opinion of the probable result or consequence from certain 
facts already proved by others ; as for instance, upon a trial 
for murder or manslaughter, a surgeon or other medical man, 
who has heard the evidence given, may be examined as to his 
opinion of the cause of death, and whether he thinks the de- 
ceased died from the effects of the blow or wound or other 
injury proved by the other witnesses, although he himself may 
have never seen the deceased. See 1 Arch. PI. 8f Ev. civ. act. 
p. 438. And lastly, the dying declaration of another ; which, 
however, are evidence against a prisoner, only in cases where 
the cause of the death of the deceased is the subject of inquiry 
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upon the tria], and the circumstances of the death the subject 
of the dying declaration, R. v. Mead, 2 B, ^ C, 605. R. v. 
Lloyd, WUliami 8f Roberts, 4 C€tr, ^ P. 233, and where it ap- 
pears by other testimony that the deceased, at the time he made 
the declarations, was perfectly aware of his danger, and enter- 
tained no hope of recovery. See 2 Arch. P, A. 93. R. v. 
%>ockett, 4 Car. Sp P, 544. R. y. Bonner, 6 Car. ^ P. 386. R. v. 
Pike, 3 Car, 8f P. 598. ft. v. Woodcock, 1 Leach, 500. R, v. 
John, I Eoit, f. C. 357. 

The witness is allowed to refresh his memory, by a reference 
to any memorandum or entry, made by himself, at a time when 
the transaction was fresh in his recollection. And where an 
agent, who had given a receipt for money, afterwards became 
blind, the receipt, though unstamped, was allowed to be read 
to him in court, for the purpose of refreshing his memory. 
Catt. V. Howard, 3 Stark. R. 3. Also, where, upon the ex- 
amination of a captain of a ship, the log-book was laid before 
him for the purpose of refreshing his recollection ; and being 
asked if he had written it himself, he answered that he had not, 
but that from time to time he examined the entries in it while 
the occurrences therein mentioned were recent and fresh in his 
recollection, and that he always found the entries to be cor- 
rect : Lord Ellenborough, C. J. held this to be the same, for 
the purpose of refreshing the witness's memory, as if the 
entries had been written by himself. Burrough v. Martin, 
2 Camp. 112. This however must be understood as being 
allowed merely to aid the memory of the witness ; for if he 
have no recollection of the fact stated in the memorandum or 
entry, except from his finding it entered there, he cannot be 
allowed to. give evidence of it. See Doe v. Perkins, 3 T. R. 749. 
Tanner v. Taylor, Id. 764, cit. Where indeed an entry in a 
book stated a payment of a sum of 201,, as being made to J. S., 
and was signed by J. S. with his initials ; and upon J. S. ap- 
pearing as a witness to prove the receipt of this 20^, and the 
book being put into his hands for the purpose of refreshing 
his memory, he said " I have no recollection that I received the 
money; I know nothing but by the book; but seeing my 
initials, I have no doubt that I received the money :" the court 
held this to be sufficient ; and Bayley, J. remarked, that where 
a witness, called to prove the execution of a deed, sees his sig* 
nature to the attestation, and says that he is therefore sure 
that he saw the party execute the deed, that is a sufficient 
proof of the execution, though the witness add that he has 
no recollection of the fact. Mangham v. Hvbbard et ai., 
SB.SfC. 14. 

The counsel for the prosecution should in fairness call all the 
witnesses whose names are on the back of the indictment, 
whether they be necessary for the proof of his case or not, in 
order that the prisoner or his counsel may have an opportunity 
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of cross-examining tbem, if he thinks proper ; or if he refuse 
to call any particular witness, the judge, upon the application 
of the prisoner or his counsel, will have the witness called, 
aDd allow him to be cross-examined. See R. v. Simmonds, 
I C€ar. ^ P. 84. 

At the commencement of the trial, or at any time during its 
prog^ress, the court upon application will order the witnesses 
on either or both sides out of court, in order that none of 
them may be examined in the presence or hearing of others 
who are to be cross-examined after them. The attornies of the 
respective parties, Pomeroy v. Baddeletf, Ry. 8^ M, N. P. C, 430, 
and the surgeon or other medical man, and any other witness 
who is to depose to mere matter of opinion and not to facts, 
are never included in this order. If the witness do not with- 
draw, when ordered, or afterwards come into court and is pre- 
sent during the examination of some other witness, it is dis- 
cretionary with the judge whether he will allow him to be ex- 
amined or not. Parker v. M* William, 6 Bins^. 683. R. v. Coletf^ 

1 Moody Sf M. 329. 

Cross-examinationJ] A witness called merely for the purpose 
of producing a deed or other paper writing, need not be sworn ;. 
DainsY. Dale, I Moody 8f M. 514; and if not sworn, the op- 
posite party has no right to cross-examine him. On the other 
hand, if a witness be called and sworn, although the party who- 
calls him do not examine him, yet the opposite party is entitled 
to cross-examine him, if he will. Phillips y. Earner, 1 Esp. 357. 
R, V. Brooke, 2 Stark. 472. 

Upon cross-examination, the witness may be asked leading^ 
questioDs. And the questions need not be confined to the sub- 
ject of the examination ; the party cross-examining may ques- 
tion the witness, not only as to all matters relevant to the issue, 
but as to collateral matter also, for the purpose of trying his 
credit. But if a question be put to him thus upon a subject 
which has no relevancy to the matter in issue, you must be 
satisfied with the witness's answer; you cannot afterwards call 
any witness to contradict him. Spenceley v. De WUlott, 7 East, 
109. Harris v. Tippeit, 2 Camp. 637 ; and see R. v. Clark, 

2 Stark. 243, 244. But if, in any manner relevant to the issue, 
he make a statement either in his examination or cross-exam- 
ination, at variance with the account which at some previous 
time he gave of the same transaction to some other person, you 
may question him as to what he said to such other person, 
and if he deny it, you may call such other person to contradict 
him. 2 Brod. ^ B. 301. Queen's Case. DeSaillyv. Morgan, 
2 Esp. 60 1 . And after asking the witness in cross-examination 
whether he did not say so and so to J. S., you may afterwards 
put the very words to J. S. and ask him if the witness did not 
say so; and this is a more correct way of putting it, than 
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merely to ask J. S. generally what the witnesa said to him. See 
2 Bred, |r B. 313. You cannot ask a witness in cross-exam- 
ination a qoestion, the answer to which in the affirmative 
would amount to an admission that he had committed some 
o£fence for which he might be subject to punishment. 2 Hawk, 
«. 46, «. 20. CundeU v. Pratt, 1 Moody ^ M, 108. Gates t. 
Hardacre, 3 Taunt. 424. R, y. Pitcher, 1 Car. 8^ P. S5; and 
4ee Stat. 46 G. 3, c. 37. As to questions, the answers to which 
merely go to degrade a witness, but not to subject him to pun- 
ishment, they may not only be asked, but must be answered. 
CundeU ▼. Pratt, tupra ; and tee R. v. Edwards, 4 T, R. 440. 
R, Y. Clarke, 2 Stark. 241. Also, questions, the answers to 
which may subject the witness, not to punishment, but merely 
to an action for a debt or other civil suit, may be put, and must 
be answered. 46 O. 3, c. 37. 

Afterwards the character of the witness may be impugned* 
by calling other witnesses acquainted with his general character, 
who may be asked generally whether, from what they know of 
his character, they would believe him upon his oath. Mawson ▼. 
Hartsinck et al., 4 Etp. 102. Or upon an indictment for a 
rape, or an assault with intent to commit it, witnesses may be 
^called to prove the general character of the prosecutrix for 
want of chastity, but they will not be allowed to speak to 
any particular acts. R. v. Clarke, 2 Stark. 243. 

The defenee.l The defendant in all cases has, and at an 
times had, a right to address the jury in his defence. In mis- 
demeanors he sdways was, and still is, allowed to do this by 
counsel. But in high treason and felony, his counsel formerly 
was not allowed to address the jury for him. In high treason 
and misprision of treason, however, this privilege was granted 
to defendants by stat. 7 & 8 W. 3, c. 3, s. 1. And in felony, 
by Stat. 6 & 7 W. 4, c. 114, s. 1, reciting that "it is just and 
reasonable that persons accused of ofifences against the law, 
should be enabled to make their full answer and defence to all 
that is alleged against them," it is enacted, " that from and 
after the first day of October next, all persons tried for felonies 
shall be admitted, after the close of the case for the prosecu- 
tion, to make full answer and defence thereto, by counsel 
learned in the law, or by attorney in courts where attomies 
practise as counsel. 

If the defendant wish to address the jury, and to examine 
and cross-examine witnesses, he will of course be allowed to do 
so, and his counsel will be allowed to argue any points of law 
that may arise in the course of the trial, and to suggest ques- 
tions to him for the cross-examination of the witnesses. R, v. 
Parkins, Ry. 8f M. N. P. C. 166. But he cannot have counsel 
to examine and cross-examine the witnesses, and reserve to 
himself the right of addressing the jury. R. v. White, 3 Camp. 98. 
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It maj be observed here, bowerer, tbat unless a defendant, 
by the terms of his recognizance, be bound to appear at the 
trial, it is not necessary that he should do so, and it is in most 
cases better for him that he should not. Vide pott, 

BxaminatUm, 8^e, of wUnettea for the dtfence,'] The defendant 
may call witnesses to prove any defence he may set up to the 
chuge made against him ; and they may be examined and cross- 
examined, in the manner above mentioned. But where wit- 
nesses give evidence merely as to the prisoner's character, it is 
not usual to cross-examine them, unless it appear that they are 
practising an imposition on the court, or under other peculiar 
dicumstances. 

Evidence in reply.'] If the defendant set up any defence, and 
give evidence in proof of it, the prosecutor may then give evi- 
deuce in reply. This evidence must be strictly confined to the 
defence ; the prosecutor will not be allowed to vninder from 
that, and give further evidence upon the original charge. Where 
upon an indictment for larceny, the prosecutor rested his case 
upon the prisoner's recent possession of the goods ; the prisoner 
set up as a defence that he bought the goods of J. T., and he 
called a vntness to prove it ; the, prosecutor then proposed to 
call J. T. to prove, not only that he did not sell the goods to 
the prisoner, but that he saw the prisoner steal them : it was 
hoiden, however, that he could not do this, but that he must 
confine his evidence to the defence merely. A. v. SHmpson, 
2 Car. ^ P. 415; and see jR. v. HUditch et al., 5 Car. Sf P. 299. 

Repiiif upon the latter evidence."] When the prosecutor calls 
witnesses or adduces other evidence in reply to the defendant's 
case, the defendant or his counsel has a right to reply upon that 
evidence. But he must confine his reply strictly to the evidence 
thus given, and will not be allowed to observe upon any other 
part of the case. 

General reply.] In all cases where the defendant calls wit- 
nesses or adduces other evidence, the counsel for the prosecu- 
tion is entitled of right to a reply, not only upon the evidence 
BO given, but upon the whole case generally. But he very 
seldom avails hunself of his privilege, where witnesses are 
called merely to character. The attorney or solicitor-general, 
indeed, when prosecuting for the crown, has the privilege of 
replying, although no evidence have been given or witnesses 
called on the part of the defendant ; and this, even upon the 
trial of collateral issues. R. v. RntcHffe, I W. Bl. 3. But no 
other counsel has this privilege. R. v. Lord Abingdon, Peake, 
236. And see R. v. Smith, Id. 236, n., unless perhaps a Queen's 
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counsel, when acting officially for the crown, in cases of mis- 
demeanor. JR. V. Marsden, Moody 8fM. 439. 

Where the counsel for a defendant, upon the trial of an in- 
dictment for a misdemeanor, opened new facts in his address 
to the jury, and afterwards declined to call witnesses to prove 
the facts which he had so opened, it was holden that the counsel 
for the prosecution was entitled to the general reply. R. v. 
Bignold, AD,8^ R, 70. But this has since been frequently 
ruled otherwise at nisi 2>riiis» 

The summing-up, verdict, ^c] After the case has been 
closed upon both sides, the judge then sums it up to the jury : 
he first states to them the substance of the charge against the 
defendant ; he then, if necessary, explains to them the law 
upon the subject : he next reads the evidence which has been 
adduced in support of the charge, making occasionally such 
observations as may be necessary to connect the evidence, to 
apply it to the charge, and to render the whole plain and in- 
telligible to the jury ; he then states the defence, and the evi- 
dence given on the part of the defendant; and he usually con- 
cludes by telling the jury that if, upon considering the whole 
of the evidence, they entertain a fair and reasonable doubt of 
the guilt of the defendant, they should give him the benefit of 
that doubt, and acquit him. 

It may be necessary to state, that a bill of exceptions will 
not lie ; it is never allowed in a criminal case. Even where 
the court of Quarter Sessions sit as a court of appeal, a bill 
of exceptions cannot be tendered. R. y. Preston-upon-the' 
HiU, Burr. S, C. 77. 2 Sir, 1040. 

As soon as the summing up is concluded, the associate 
usually says to the jury : " Oentlemen,consider of your verdict" 
And the jury accordingly consult with each other upon the 
subject, and return a verdict of " guilty," or " not guilty" ; 
or where there are issues upon special pleadings, they find for 
the Queen, or for the defendant upon each issue ; and the 
verdict is accordingly recorded. 

There are some offences, which cannot be committed by less 
than a certain number of persons. For instance, a riot cannot 
be committed by less than three persons, see 2 Hawk. c. 47, 
s, 8, a conspiracy by less than two. Id. And therefore 
if several be indicted for a riot, and the jury acquit all but two, 
they must acquit those two also, unless it be charged in the 
indictment, and proved, that they committed the riot together 
with some other person not tried upon this indictment. 2 Hawk, 
c. 47, s. 8. Popham, 202. So, if upon an indictment for 
a conspiracy, the jury acquit all the defendants but one, they 
must acquit that one also, however criminal they may think 
him, unless it be charged in the indictment and proved that 
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he conspired with some other person not tried upon that in- 
dictment. 1 Hawk. c. 72, s. 8. 2 Id, c. 47, s, 8. But in 
other cases, where the offence may be committed by one person, 
there, although the indictment charge two defendants with 
having jointly committed it, the jury may find one guilty, and 
acquit the other. -R. v. Taggart, 1 Car, 8f P, 201. Where 
however two were jointly indicted for obstructing a highway, 
and on the evidence no joint act of obstruction appeared, 
litttledale, J., as soon as the case for the prosecution was 
closed, put the prosecutor's counsel to his election, as against 
which of the defendants he would proceed, and then ordered 
the other to be acquitted. R, v. Lynrit 1 Car. Sf P. 528. 

If the indictment really state no indictable offenoe, it seems 
that the jury may be directed to acquit the prisoner, even al- 
though the case be proved ; and the court will not put him to 
his motion in arrest of judgment, or writ of error. Where an 
indictment charged a defendant with not obeying an order of 
justices, but it appeared on the face of the indictment that the 
justices had no authority in law to make the order : this being 
objected to at the trial, it was answered, that as the objection 
appeared upon the record, the proper mode of taking advantage 
of it was by motion in arrest of judgment: Abbott, C. J., 
however, holding theobiection to be fatal, directed an acquittal. 
R.Y.HoUis, 2 Stark, 536. 

If the defendant be convicted, and he in court at the time, 
the judge may order him to be committed, if he be not already 
under recognizance. Where he is under recognizance, and the 
recognizance expressly requires him to appear at the trial, and 
which is usual in prosecutions by the commissioners of cus- 
toms, excise, &c., and sometimes occurs in other cases where 
it is necessary to identify the defendant, then of course he must 
attend in person. But where the recognizance is silent upon 
that subject, or where the defendant is not under recognizance, 
the defendant is not bound to attend personally at the trial, 
and in most cases it is better that he should not. 

On the other hand, if from circumstances it appear that the 
recognizance already entered into, is in too small an antiount 
to insure the defendant's appearance in court to receive judg- 
ment, the prosecutor, upon affidavit and a certificate of the 
proceedings, may obtain a judge's warrant to hold the defendant 
to bail in a further amount. 

In what cases the jury may be discharged,'] The general rule 
is, that the jury must be kept together, from the time they are 
first charged with the prisoner or defendant, until they deliver 
their verdict. To this however there are some exceptions, from 
necessity. Where the trial lasts more than one day, although 
in a case of felony the jury cannot be allowed to disperse, but 
the court usually order the sheriff to provide them with beds. 
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refreshments, &c., tee R, ▼. Hardy, 24 How. St, TV. 414, 572, 
yet in misdemeanors it is entirely in the discretion of the court 
pr judge to allow the jury to go to their respective homes or 
lodgings for the night, or not ; and be may allow this, without 
the consent of parties. jR. y. Kinnear, 2 B. 4r Aid, 462. But 
the judge, in such a case, usually cautions the jury not to hold 
any communication or conyersation with other persons, upon 
the subject of the trial ; and indeed if it could be proved that 
any of the jury had been tampered with in the interim, it might 
have the effect of avoiding the veidict. Vide Id. Where, during 
a trial for murder, one of the jury was seised with a fit, and 
was carried out of court in a state of insensibility ; after the 
court had waited some time, and it was deposed on oath that 
he was not in a fit state to return immediately, Lawrence, J. 
discharged the juiy, and ordered another jury (consisting of the 
remaining eleven jurors, and a twelfth from the jury panel.) 
to be sworn: and the prisoner was thereupon convicted, and 
executed. JR. v. Scalbert, 2 Leach, 620. The same also oc- 
curred before Wood, B., in 1812, upon the trial of one Edwards 
for maliciously shooting: and the point being reserved for 
the opinion of the judges, they were unanimously of opinion 
that the judge bad acted rightly. R. v. Edwards, R, 8f Ry. 22A. 
3 Camp, 207. 4 Taunt. 309. So, where a defendant, in the 
case of a misdemeanor, became so ill that he couldnot remain 
at the bar, the judge discharged the jury ; and afterwards during 
the same assizes, upon his recovery, another jury were charged 
with him, and the whole of the proceedings were commenced 
denovo, R.y, Stre^, 2 C. 8r P. 413. So where, on a trial 
for manslaughter, it was discovered, after the swearing of the 
jury, that the surgeon who had examined the body was absent : 
upon the prisoner requesting that the jury should be discharged, 
they were accordingly discharged, and the prisoner was tried on 
the next day by another jury. R, v. Stoket, 6 Car. ^ P. 151. 
And where an indictment for a misdemeanor was clearly bad 
upon the face of it, Abbott, C. J., discharged the jury from 
giving any verdict upon it. R. v. Deacon, Ry. Sf^ M. N. P. C. 27. 
Indeed in such a case, where the defect has been pointed out 
before the jury were sworn, the judge has refused to try the 
cause. R. v. Tremeame, 5 B.S^ C. 761. And he will attend 
to a suggestion from counsel to that effect,, although he will 
not permit the objection to be argued at length. R.y, Abraham, 
1 Moody 8^ Rob. 7. 

The jury may give a special verdict ; 2 Hawk, c. 47, «. 3 ; 
but this is very seldom the case in practice either upon indict- 
ments or criminal informations. Where a special verdict is 
given, the proceedings upon it are the same as upon a special 
verdict in an information in the nature of a quo wammto, 
which the reader will find detailed hereafter m CA. 2, *. 18. 
If the verdict be not correctly entered, the judge who tried 
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the caase may order it to be amended from bU notes, 
dal verdict may also be amended. 



Aspe- 



SECTION XIV. 



Postea. 



As soon as you get the record of nisi pritu from the asso- 
ciate, engross the postea on the back of it. See the form,. 

Postea. 



Afterwards, on the day and at the 
place last within contained, before 
[die Bight Hononrable Thomas Lord 
Denman, diief justice of our Lady 
theQocen, assigned to hold pleas 
beliMe the Qneen herself, the Ho- 
noonble Thomas Denman being 
aaodated to the said chief Justice, 
or at the assize* " and Sir John 
Patteson, kni^it, one other of the 
justices of our said Lady the Queen, 
assigned to hold pleas before the 
Queen herself, Justices of our said 
Lady the Queen, assigned to hold 
the assizes in and for the coimty of 

within mentioned,"] according 

to the form of the statute in such 
eaie made and prorided, come as 
«cn the within named G. F. JL, 
eiqaire, who prosecuteth for our 
laid Lady the Queen in this behalf, 
u the within named J. X., by his 
attorney within mentioned, [or in 
his own proper person;} and the 
jurors of the Juir within mentioned 
being called and drawn out of tiie 
panel according to the form of the 
statute in such case made and pro- 
Tided, come and are sworn upon 
the said Jury. Whereupon public pro- 
daaistion is made hero in court for our 

?1 Lady the Queen, as the custom 
that if there be any one who will 
inform tlie aforesaid Justices of 
anise, the Queen's attorney-general. 



the Queen's seijeant-at-law, or the- 
Jurors of the Jury aforesaid, con- 
cerning the matters within con- 
tained, he should come forth and 
should be heard; and hereupon 
J. K., esquire, one of the counsel 
of our said Lady the Queen, [or, 
J. K., of counsel learned in the 
law,] oflbreth himself on behalf of 
our said Lady the Queen to do 
this. Whereupon the court here 
proceedeth to the taking of the in-^ 
qnest aforesaid, by the Jurors afore- 
said, now here appearing for the- 
purpoee aforesaid, who being chosen, 
tried, and sworn to speak the truth 
toudiing and concerning the mat- 
ters within contained, say, upon 
their oath, that the said J. N. i» 
guilty of the premises in the indict-^ 
ment [or information] witliin spe- 
cified and charged upon him, in 
manner and form as in and by the 
said indictment [or information] i» 
within alleged against him. 

Or, when the defendant ie oe* 
quitted, ** say upon their oath, that 
the said J. N, is not guilty of the 
premises in the indictment within 
specified and charged upon him, in 
manner and form as the said J. N^ 
hath, by pleading, for himself within 
alleged." 



Postea, in a Special Jury case. 



Sams as the last form, to the 
wrdt] And the Jurors of the jury 
vithin mentioned being called [if a 
talei,] tome of them, to wit, [ituert 
the noma and additions of tfte 



epeeial Jurors who attended,] come 
and are sworn upon the said jury ; 
and because the rest of the Jurors^ 
of the said Jury do not appear,, 
therefore others of the bystanders 



^6 



Indictment or Information, 



named and approved of for that 
purpose by the sheriff of the said 

«oanty of » at the request of 

Sir William Follett, knight, at- 
torney-general of our said Lady the 
Queen, and by command of the 
said chief justice, are newly ap- 
pointed, whose names are added to 
the panel according to the form of 
the statute in such case made and 
provided, which said Jurors so 
newly appointed, to wit, [intert tfte 
names and additions of the tale*" 
nu»i,] being called, likewise come 
and are also sworn upon the said 
Jury. Whereupon public proclama- 
tion is made liere in court for our 
said Ladv the Queen, as the custom 
is, that 'if there be any one who 
will inform the aforesaid chief Jus- 
tice, the Queen's attorney-general, 
the Queen's serjeant-at-law, or the 
jurors of the said jury aforesaid, 
concerning the matters within con- 
tained, he should come fortli and 
should be heard; and hereupon 
f . K., esquire, one of the counsel 



of our said Lady the Queen, oflbreth 
himself on behalf of our said Lady 
the Queen to do this. Whereupon 
the court here prooeedeth to the 
taking of the inquest aforesaid, as 
well by the jurors aforesaid first 
impanelled and sworn, as by the 
other Jurors now here appearing, 
who, together witli the Jurors afore- 
said first impanelled and sworn, 
being chosen, tried, and sworn to 
speak the truth touching and con- 
cerning the matters within con- 
tained, say upon their oath, &c., 
[as in the last form, to tlie end.] 

When a fidl special jury are 
svcom, then thus] : And the jurors 
of the jury within-mentioned being 
called, to wit, [here insert the 
names and additions of the twelve 
special jurymen^ by whom the 
cause was tried,] being called, 
come and are sworn upon the said 
jury; whereupon, ice. [as in the 
first of the above forms, to tlu: 
end.] 



SECTION XV. 



New Trial, 

In what cases.] In prosecutions for felony, the court will 
not grant a nevj trial to either party. R. v. Mawbey, 6. T. R, 
<538. 

In misdemeanors, where the defendant is convicted, the 
court will in general grant a new trial, for the same causes as 
in civil cases. See 2 Arch. Pr, 1, 8^c. Rex.w. Mawbey, supra. 
Where, upon the report of the judge and affidavits of the jury, 
it appeared that the verdict was taken contrary to this mean- 
ing, and to the judge's direction in point of law, the court 
granted the defendant a new trial. R. v. Simmonds, 1 IVUs. 
329. Where a person, upon his father being called as a 
talesman, answered for him, and served upon the jury, but 
his own name was not on the panel, he was not of age, and 
he had not the requisite qualification for a juror, the court 
held it to be a mistrial, and granted the defendant a new 
trial. R. v. Tremeame, 5 B. 4* C. 254 ; but see 7 G. 4, c. 64, 
«. 21. So, where the jury retired to deliberate on their 
verdict, and it was uncertain whether they were all pre- 
sent in court afterwards when the verdict was delivered, the 
court, with the consent of the defendant, granted a new trial. 
R. V. WooUer, 2 Stark. 111. But it has been holden to be no 
ground for a new trial, that a witness examined before the 
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gnnd jury was not examined at the trial, or that a witne^ 
not examined before the grand jury was examined at the 
trial. R. V. HoUingherry, 4 B. 8f C. 329. So, upon a trial for 
a misdemeanor, which continued more than a day, it was 
holden to be no ground for a new trial, that the jury separated 
at night without the knowledge or consent of tiie defendant, 
no suspicion of any improper communication having taken 
place being suggested. R. v. Kinnear, 2 B, Sf A. 462. 
So, in a special jury case, where it appeared that only ten spe- 
cial jurors attended at the trial, and the jury was completed 
with two talesmen, it was holden to be no ground for a new 
trial that two others of the special jury had not been sum- 
moned. R. Y. Hunt, 4B.Sf A. 430. 

In misdemeanors, where the defendant is acquitted, the 
court will not grant the prosecutor a new trial, R. v. Praed, 
4 Burr. 2256. R, v. Brice, 2B,8fA, 606. R. v. Cohen, 1 Stark. 
516, even upon indictments for the non-repair of highways* 
R. y. SUverton, 1 fVils. 298, particularly where the verdict does 
not bind the right, R. y. Burbon, 5 M.Sf S. 392, or for a 
nuisance to a highway, R. v. Mann, 4 M. 8f S. 337, or 
the like. See R. y. ReyneU, 6 East, 315. But although 
the court will not grant a new trial, yet in the case of 
road indictments, they have under special circumstances 
suspended the entry of judgment for the defendants, to 
enable the prosecutors to prefer another indictment, and 
have the question reconsidered, without prejudice to the 
former indictment. R, v. Wandsworth, 1 B. 4* ^. 63. /{. v. SuU- 
ton, bB Sf Ad, 52. 

Motion, Sfc,"] The motion must be made within the first 
four days of the term, if the trial have been in vacation, R. v. 
Holt, 5 T. R. 486, Sunday not included ; or within four days 
inclusive after the distringas is returnable, if the cause were 
tried in town. 2 Arch, Pr. 16. But if it appear clearly to the 
court, at any time before judgment, that injustice has been 
done by the verdict, they will interpose and grant a new triaL 
R. V. Holt, supra. 

The defendant, and where there are several, all those who 
have been convicted, must be present in court when the motion 
is made on behalf of any of them ; R. v. Teal, 1 1 East, 307. 
R, V. Askew, 3 M. Sf S. 9. R. v. Ld. Cochrane, 3 M. 4* 5. 10 n. ; 
even the counsel for the prosecution cannot dispense with 
then: attendance. R. y. Pielden, 2 D. Sf R. A6, But the court 
may dispense with it, under particular circumstances : where 
the defendant, on being convicted of a misdemeanor, was com* 
Ditted to the county gaol, to abide the judgment of this court, 
and was detained there for no other cause, the court, upon 
ioggestion of his intbility to pay the expense of bringing him- 
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mSt up, allowed a motion to be made for a new trial without 
iuB personal attendance. R. v. Boltz, S D,^ R. 65. And 
where he is in ad:ual custody on the indictment, &c. in the 
Queen's prison, the court wHl not require his personal attend- 
ance. K. T. HoUingterry, 4 B. 4r C. 329. 



accnoN XVI. 
Atreit of Judgment. 

The detedast may moive in arrest or judgment, for any de- 
fect in substance in the indictment or information, which is 
•not cured by verdict. At opaunon law, no defects in an in- 
«dictment, information, or any other parts of the record in 
criminal cases, were cored by verdict; and the only defects 
now cored by it, are, the want of a simifiter; ^ttie jury pro- 
cess being awanled to a wrong officer ; a misnomer or mis- 
description of the officer returning the process, or of any 
of the jurors ; or a person serving on flie jury, who was 
not returned as a juror by tii« sheriff or other officer; or that 
theoifence Is described merdy in the words of the statute 
creating it, &c. ; 7 O. 4, c. 64, «. 21 ; or the omission of the 
words " <w tqjpem-s by tfie record** or " with force and arms,** 
or **agmnH the peace;** or the insertion of the -words 
" against the form of the statute " instead of ** statutes** and 
pice versa.; or a person being designated by his name of office 
or other descriptive appellation, instead of his proper name ; 
t>r the omission to state the time at which the offence was com- 
mitted, unless it be of lite essence of the (^ence; or stating 
the offence to have been co m mitted on a day subsequent to 
the finding of the indictment or exhibiting the information, or 
on an impossible day, or on a day that never happened ; or Ihc 
want of a proper or perfect venue, where it appears by the 
indictment or information that the court had jurisdiction over 
the offence. 7 0. 4, c. 64, ». 20. 

The matter is usually mentioned to the court wil^in four 
days, as in moving for a new trial. But this does not seem to 
be necessary ; and the court vrill entertain the motion at any 
time before judgment is actually passed. 

The defendant murt be personally present in court when tiie 
motion is made, jR. H. 1 8 i^ 14, C. 2, unless the court, for reasons, 
^BKpfessly ^spense with his attendance. 
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nCTtON XTII. 

CoiU. 

XJpmi coftrMfton.] "Where an indictmeiit is removed by 
eaUorari at the instance of the defendant, and the defendant 
U convicted, and judgment actually given, R, v. Turner, 
IbEoit, 570, the prosecutor, if he be the patty grieved, or a jus- 
tice or officer whom it may concern as such to prosecute, shall 
be entitled to his costs from the defendant, to be recovered by 
attMAment. bandhW.9fM.e.\\,»,^iR.^.Teal^\ZEagt, 4; 
mi 969 poti. tit, Certiortai, 

But in no other case is a defendant, on conviction, either 
upon an indictment or information, liable to pay costs. If 
however upon a criminal infonaation, or on an indictment, 
cither found in this court, or removed here at the instance of 
the prosecutor by certiorari, tlie defendant be convicted, and 
idjodged to pay a fine, and pay it, the prosecutor upon applica- 
tion will be allowed one-third of the line, in satisfaction of his 
costs ; and the costs being taxed, and entered on a roll, two 
judges of the court will sign a fiat for theur allowance at the 
loot oi the roll, and the Queen's coroner and attorney win 
thereupon pay the amount. And if the one-Uiird of the fine 
be not sufficient to defray the costs, the treasury, upon peti- 
tion, will sometimes order the remainder to be paid to the 
prosecutor out of the fine. 

Entry on the RoU, 

A Bote of diaiges, expended by conntry, [or his own eonfienion, or 

<• 8n of, te., in the proMcution of delkidt,] he is convicted, and thev»- 

•n ixulictment [or iBfiMrmation,} upon a fine of is imposed on 

•gainst J. X., of, Abc, for certain the said deiSnidant, which fine is 

. wlwreof he is indicted [or paid into court. 

topeached,] and by a joiy of the [JSTsr* eopifthe kill efeaoU.] 



The Master's Certificate. 

"I herdqr certify that the aboTO more than oae-tfaiid pvt of the 

iWMcd J. 8. is tlie prosecutor in fine abore mentioBcd." 

this cause, and that he hath ex- Dated this day o f ^,1 844. 

psnded dirers sums of nu>ney in the C. F. BoBZersov. 
maacatiott thereoi; aaaooBting to 

Jtkige^ AUmMter, 

Let the prosecutor be allowed Ifat Sated this day of , 1844. 

nm of , fbr his charges by him Dsv kav. 

tiiirfniit aaafowsay, iwrnrdiag to J.PAmnv. 

tie priTy seal in that behalf. 

/2 
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Receipt to be annexed to the Roll, 

TheQneen, on the prosecation of court of Queen's Bench, and al- 

J. 8. against J. N. lowed to the prosecutor, by Tirtue 

Beoetred the day of , of of the Queen's writ of privy seal, for 

C. F« Bobinson, esq^ her Mi^esty's the use of the said prosecutor. 

coronor and attorney in the court , attorney for the prosecutor. 

of Queen's Bench, the sum of , 

being the third part of a flue im- ^ 

poaed on the defendant, by the — • 



Upon acquittal.] By stat. 4 and 5 W. & M. c. 18, 8. 2, in 
cue any person, against whom an information for a misde- 
meanor shall be exhibited, shall appear thereunto and plead 
to issue, and that the prosecutor of such information shall not, 
at his own proper costs and charges, within one whole year 
next after issue joined therein, procure the same to be tried, — 
or if upon such trial a verdict pass for the defendant or defend- 
ants,— or in case the same informer procure a nolle protequi 
to be entered : — ^then, in any of the said cases, the court of 
King's Bench is authorised to award the said defendant or de- 
fendants his or their costs, unless the judge before whom such 
information shall be tried, shall at the trial of such informa- 
tion, in open court, certify upon record that there was reason- 
able cause for exhibiting such information. And in case the 
informer shall not, within three months next after the said 
costs taxed and demand made thereof, pay to the said defend- 
ant or defendants the said costs, then the said defendant and 
defendants shall have the benefit of the said recognizance (see 
ante, p. 39,) to compel them thereunto. Id, And the recogni- 
zance being in the penalty of 20/., it has been holden that costs 
to the extent of that sum only, can be recovered under this 
statute ; R, v. PUewood, 2T.R. 1 45 ; nor will the court, by any 
rule or otherwise, require the prosecutor to pay, or give secu- 
rity for, costs beyond that amount. R, v. Brooke, 2T. R, 1 90. 
It has been holden also, upon this statute, that if upon an in- 
formation against two or more, any one of them be convicted, 
the prosecutor is not liable to pay costs to the others. R. v. 
Danven et al., 1 Salk, 194. It has been holden also, that the 
statute does not extend to a trial at bar. 2 Hawk, c. 26, «. 10. 
Nor does the statute extend to any other informations than 
those exhibited by the Queen's coroner and attorney. 4 and 5 
W.^M.c. 18,«. 6. 

In no other case is a defendant entitled to costs upon an 
acquittal. 

gtCriOM ZVXIK 

Judgment* 
tn what ea9et,y The court of Qaeen't Bench hu tutiiority 
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to pass jadgmeot and award execution, not only on all persons 
against whom an indictment has been found, or an informatioQ 
exhibited, in that court, but also where the indictments have 
been found elsewhere, and afterwards removed into that court 
by eerfiorort. 

The judgpnent is interlocutory or final : interlocutory, that 
the defendant be convicted, such as judgment by default ; final, 
that he be punished. Of judgment by default we have lUready 
treated, <mie, p. 59 ; and here it may be necessary to mention, 
that a regular judgment by default cannot be set aside upon 
payment of costs, as it may in civil cases. 72. v. Hunter, I WUs, 
463. Of final judgments, we shall now treat shortly. 

In passing final judgment, the court will give that judgment 
which by law is assigned to the offence described in the in* 
dictment or information, rejecting all words which are surplus* 
age ; as, for instance, if a misdemeanor be laid to have been 
committed felonioudy, the court, rejecting the word ** felo- 
Diousl]^" as surplusage, will give judgment for the misdemea* 
nor. R. V. Scofield, 2 East,' P. C. 1028 ; see R. v. Turner, Ry. Sf 
M, C. C. 47. The court will take care also that the judgment 
strictly corresponds with the postea, and care must be pre- 
viously taken that the postea strictly corresponds with the 
several issues tried. Where the first count of an indictment 
charged an assault with intent to commit a rape, and the se- 
cond count a common assault ; the jury found the defendant 
guilty of the misdemeanor and offence in the said indictment 
specified, and the court adjudged him, for the said misdemea- 
nor, to be imprisoned for two years and kept to hard labour : 
it was holden, upon writ of error, that the word " misdemea- 
nor" was nomen coUectivum, and that the finding of the jury, 
therefore, was in effect, that the defendant was guilty of the 
"Whole matter charged by the indictment, and consequently 
that the judgment was warranted by the verdict. R, v. Powell^ 
2 B. §• Ad. 75. 

But if the offence have been created, or be punishable, by 
statute only, and the statute be repealed at any time before 
judgment, judgment cannot afterwards be given. And where 
a statute repealed a former one, by which a certain offence 
was ousted of clergy, and another punishment assigned to it 
from and after the passing of the new statute, it was holden 
that an offence committed previously to the new statute, and 
the offender not tried until after it, was not punishable under 
either :— not under the old statute, for that was no longer in 
force ; and not under the new one, for that related to such 
offences only as were committed after the passing of ii. R. v. 
M*Kenzie, R. 8f Ry. C. C. 429. 

Or, instead of passing sentence, the court may recommend 
the parties to go before the Queen's coroner and attorney, by 
my of reference ; in which case the latter is furnished with aU 
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the tffidKvitt» ftc., attended by counsel if the parties wish i^ 
and his aUocatw in the rule may be enforced by attacb- 
ment ; and afterwards judgment may be entered against the 
defendant, pro formd, for a mere nominal fine. So, in offences 
of an ordinary description, if the parties compromise the mat- 
ter, by the defendant paying the prosecutor's costs, or the 
like, the court, upon bdng apprized of it, will in general pass 
judgment for a mere nominal fine. or. at least, will take that 
matter into their consideration in their judgment. See R, v. 
Gray, 2 Id, Kenyan, 307. But in cases of offences of a graver 
nature, the court will not permit of their being compromised 
in this way. And therefore where there was every reason to 
believe that a prosecution for keq>ing a common gaming-house 
had been compromisedt after conviction, by some agreement 
between the defendant and the prosecutor, the court allowed 
the solicitor of the treasury to have a new record of nui priuM 
engrossed, and the postea and verdict indorsed firom the 
ju^'s notes, on an affidavit that the postea could not be 
found, and that the solicitor of the treasury was instructed by 
the secretary Gt state to call for the judgment of the court. 
R. V. OM^ieU, 3 B.9iiAd. 659 n. 

Or, instead of pMsing sentence, the court, in slight cases* 
may think it sufficient that the defiendant should enter into 
his own recognizance to appear at any future period, when 
called upon, to receive judgment ; in which case his recogni* 
sance is taken accordingly, and he is discharged. And where 
it appeared that the prosecutor had brought an action against 
the defendant for the same assault which was the subject of 
the prosecution, the court asked if the action had been discon- 
tinuied, saying that it was a rule that the court would not pass 
judgment upon an indictment for an assault, whilst an action 
was pending for the same assault ; it was answered that the 
action had not been discontinued, but the prosecutor offered 
to do it then ; the court however held it to be too late, and 
that it should have been done before, and they discharged the 
defendant on his recognizance, with two sureties, to be of good 
behaviour, particularly towards the prosecutor. R. v. O'Gormais 
Mahan, 4 Ad, Sf EL 575. Also, the court will not pass sen- 
tence for a felony or misdemeanor upon a man who ia already 
under sentence of death for another felony. R v. Bradti, R fr 
J^. C. C. 268. 

So the court may, and frequently do» defer passing sen- 
tence for a short time, in order to give the defendant an ad- 
vantage in some particular respect, to which in justice and 
fairness he is entitled. But that a witness for the prosecution 
has been indicted for peijury, charged to have been committed 
by him in the evidence then given by him upon that oocaaion, 
has been holden to be no reason for postponing the judg- 
ment against the party convicted. R v. Haiffdon^ 3 Burr, 1387, 
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1 IV. Bt404. Soa where four penoxi8» A^ B^C, and D^ were 
indicted for a conspiracy amongst thcmselYes and with divert 
others, and A., B.» and C. ^peued and pleaded, but A. and B, 
alone were tried, C. and V. not having appeared at the trial; 
the jury found B. guilty of conspiring with C^ and acquitted 
A. : the court refined to stay or suspend the judjgment againat 
B. until after the trial of C^ saying that the verdict waa 
conclusive of the guSt of B.» whatever nught be the event oC 
thetrislof C. i?. V. Cooii?, 5 B. 4r C. 538. 

Sentence at sm priut.'} By stat. 11 6. 4, and 1 W. 4, c. 70. 
8. 9, upon all trials for fUonies or misdemeanors upon any re- 
cord of the court of King^s Bench* judgment may be pro* 
nounced during the sittings or asnzes.by the jud^ bdbre 
whom the verdict shall be taken, as well upon the person who 
shall have suffered judgment by de&ultor oonfeasion upon the 
same record, as upon those who shall be tried and convicted^ 
whether such persons be present or not in court, ezc^tins 
only where the prosecution shall be by information fiM by 
leave of the court of King's Bench, or auch cases of informap 
tioas filed by his Miyeaty's attorney-general, wherein the at* 
tomey-general shall pray that the judgm^it may be postponed; 
and the judgment so pronounced, shall be indorsed upon the 
record of nisi priui, aiui afterwards entered upon the record in 
court, and shall be of the same force and effect as a judgment 
of the court, unless the court shall, within six days aftor the 
commencement of the ensuing term, grant a rule to show 
cause why a new trial should not be had or the judgment 
amended ; and it shall be lawful for the judge before whom the 
trial shall be had, either to issue an immediate order or war- 
rsnt for committing the defendant in execution, or to respite 
the execution of the judgment upon such terma as he shall 
think fit until the sixth day of the ensuing term; and incase 
impriacmment shall be pert (rf the sentence, to order tiie period 
of imprisonment to commence on the day on which the party 
shaU be actually taken to and confined in jHriaon. 

In osdh uo r y cases fh% judge will not receive any affidavita 
upon the part of the defkndauDt in mitigation, altiuragh perhaps 
under particular circumstances he might. See IL v. Cox, 4 Car» 
&P. 538. Bat wfatt a defendant ia thns sentenced at miei 
prius, he cannot afterwards apply to the court, upon ordinary 
afi&davits, to amend the judgment by dlminishmg the punish- 
ment, without showing some specific defect in the sentence^ 
or some matter which could not have been adduced at niti 
pnu9, R. V. Uoyd, 4 B. Sf Ad. 135. 

Sentence £y the court in bancJ] Where a defendant, not 
under recognizance, is present in court when he is tried and 
convicted, the judge before whom he is tried* in order that ha 
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may be forthcoming to receive judgment, wiil order him to 
stand committed, unless the prosecutor consent to his being 
bailed. So, if a defendant appear to receive judgment, and 
take objections to the indictment or infoimation, which the 
court take time to consider, the defendant must stand com- 
mitted pending the consideration of the judgment, unless the 
prosecutor expressly consent to his being out on bail. R. v. 
Waddington, 1 £(»/, 159. Or, if the defendant be not present 
at the trial, the prosecutor, upon a certificate of the proceed- 
ings, may obtain from any judge of the court a warrant to ap- 
prehend him. Or, if he be under recognizance, but in a sum 
too small to secure his attendance to receive judgment, the 
prosecutor, upon an affidavit, and a certificate of the proceed- 
ings, may obtain a judge's warrant to hold him to bail in a 
further amount. 

But where the defendant is under recognizance, the prose- 
cutor's attorney may, at any time, give notice to him and to 
his bail, that the court will be moved on a certain day (usually 
some day after the first four days of term) for judgment, and 
requuing the personal attendance of the defendant accordingly : 
which notice must be served upon the defendant and his tradl, 
either personally or by leaving a duplicate of it at the residence 
of each, with his wife or servant. And if the defendant do not 
appear accordingly, then move to estreat the recognizance, 
upon an affidavit of the proceedings, and of the default made. 
Aiter which, upon a certificate of the proceedmgs, to be ob- 
tained at the crown-office, you may again obtain a judge's 
warrant to apprehend him, and have him brought up for 
judgment. The following may be the form of the notice : 

In the Queen's Bench. oonrt, in order to receive Judgment 

Middlesex.— The Queen against jr. IT* as aforesaid. And in case fhe said 

[indicted with others]. defendant does not then attend, the 

Take notice that Her Majesty's said court will be moved that his 
court of Queen's Bench will be deftiult may be recorded, and that 
moved on , the day of , the recognizance of the said defend- 
er so soon after as counsel can be ant and of his bail, entered into in 
heard, for the judgment of the said tliis prosecution, be estreated into 
court against the above named de- the court of Exchequer. 

fendant, for certain whereof he Dated this day of , 

(with others) is indicted, and by a Yours, <cc., A. B^ 

jury of the country [or by his own (attorney for the prosecutor.) 

dirfault, or confession, as the case To J.N. the above named 

map be]t convicted ; and that he defendant; and also to 

thd said defendant is hereby re- C. D., of, &:c., and 

quired personally to attend the said £. F., of, dec, his bail. 

Or, if the defendant be desirous to have sentence passed, he 
may serve a like notice on the prosecutor's attorney. 

And the party, so giving notice, must make application at the 
chambers of the judge who tried the cause, to have his notes 
ofthe trial in court. 
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If the defendant be in custody in any prison, except the 
Qaeen's prison, the prosecutor may have him brought up by 
Itabeaa corpus, to be sued out in the manner directed ; pott tit. 
Habeas Corpus, sect. 7. But if he be in custody in the Queen's 
prison, a habeas is not necessary ; you may obtain at the 
crown-office a side-bar rule to bring him up, senre it at the 
office of the keeper, who will cause him to be brought up 
accordingly. Or the defendant, if he will, may have himself 
brought up by habeas or rule, for the like purpose, giving due 
notice thereof to the prosecutor. The court, however, cannot 
compel a prosecutor to be at the expense of thus bringing the 
defendant up to receive judgment ; but if, in such case, the 
defendant be too poor to defray the expense himself, the court, 
upon his application, will pass judgment upon him in his 
absence. «. v. Boltz, bB,^C, 334. 

The defendant, in strictness, should be present, in all cases, 
vhen sentence is passed ; and where the judgment is of corpo- 
ral punishment, he must be present ; the court cannot dispense 
with his attendance. 2 Hawk, c. 48, s. 17. R* v. Hann, et at, 
3 Burr. 1786. But they may do so where they intend merely 
to fine the party; 2 Hawk, c.48, s. 11 ; and in slight cases 
they will do so ; Anon. Lofft, 28. 42. 58 ; but never in cases 
of much aggravation^ unless it appear that the de^ndant, from 
age and infirmity, cannot attend ; R. v. Constable, 3 B. 4r -^d* 
659, n. ; or where the defendant is a prisoner, and he is too 
poor to bear the expense of having himself brought up for 
judgment, the prosecutor refusing to do so; R. v. Boltz, 
5 B. 4r O. 334; or the like. Also, if the defendant 
intend to move in arrest of judgment, he must attend person- 
ally ; ante, p. 98, R. v. Spragg, 2 Burr, 928. But in cases where 
the court are likely to dispense with the personal appearance 
of the defendant, he should, by his counsel, before the day 
appointed, move the court to that effect. If however the 
application be not made, or be refused, the defendant must 
appear personally at the time appointed by the notice, and 
afterwards from day to day until the motion for judgment 
be made, on peril of having his recognizance estreated. 

On the day appointed, the counsel for the prosecutor or 
defendant moves for judgment. If the defendant have been 
convicted by verdict, the judge's notes of the trial are first 
lead ; then affidavits on the part of the defendant, in mitiga- 
tion, are read by the officer of the court ; then affidavits on the 
part of the prosecution, in aggravation ; next all the counsel 
for the defendant, and lastly all the counsel for the prosecution, 
address the court ; and then the court, by the senior puisne 
judge present, pronounce their judgment. R, M, 29 0.3; R. 
▼. Bunts, 2 T. R, 683. And this, even although the verdict 
have been taken by consent, and without evidence. R* t* 
IHgnam^ 7 Ad. 4r El. 593. 

/3 
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But if the defendant have allowed judgment to go by defiudt, 
or have pleaded guilty, affidavits on the part of the prosecutioiis 
detailing the iacU of the case, and such matters of aggmvatioii 
as there may be, are first put in, and read by the ofl&cer o€ the 
court; then affidavits on the part of the ddiendant, in initig&> 
tion, are put in and read; next, the counsel for the proaeca- 
tion, and lastly the counsel for the defendant, addresa the 
court ; and then the court pronounce judgment. R. v. Bunts, 
2 T.R.6S3', R.Y.DigfUim,7Ad.8fEl,5SZ. Or, if the court 
vrish to have any matter further explained, they may defer 
passing judgment until a future day, to give the defendant an 
opportunity of offering such explanation by affidavits. R. ▼. 
WiUon, 4 T. R, 487. 

And where there are several defendants, some convicted by 
verdict, some having allowed judgment to gp by default, the 
counsel for all the defendants are first heard in mitigation« and 
then the counsel for the prosecution in aggravation, in the 
same manner as if all had been convicted by verdict. R. v. 
Despard, 2 Man. 8f Ry. 406 ; R. v. Dignam, 1 Ad. 8f El. 593. 

In aggravation of punishment, the court may take into their 
consideration acts of the defendant subsequent to the trial, 
f ven although they constitute separate and distinct offences, 
for which the defendant may be afterwards punished ; but the 
court, in such a case, will take care not to inflict a greater 
punishment than the principal charge itself will warrant. 
R. V. Withers^ 3 T. R. 428. Where an affidavit was made by 
the prosecutor in aggravation, stating that a third person, vvfao 
refused to join in the affidavit, had informed him that the 
defendant, after the trial, had repeated in his hearing the 
libellous matter for which he was indicted : it was holden that 
the affidavit was not admissible, at least not unless it appeared 
that such third person was under the control or influence of 
the defendant. R. v. Pinkerton^ 2 Eait. 357. But where, in 
such a case, it was sworn that such third parson was supposed 
to be under the influence of the defendant, the affidavit was 
received. R. v. Archer, 2 T. R. 203, n. So, the prosecutor 
may read affidavits in aggravation, though made by witnesses 
who were examined at the trial. R. v. Sharpness, I T. R. 228. 
What is said here as to affidaviu, however, must be considered 
as having reference to cases of misdemeanors only ; the court 
will never receive an affidavit in aggravation in the case of a 
felony. R. v. EUis, 6 B. ^ C. 145. 

In mitigation, the court may take into their consideration 
the acts of the defendant after the commission of the offence; 
and even after trial. See R. v. Withers, 3 T. R. 428. But 
^are must be taken that the affidavits on the part of the 
defendant do not tend to impugn the verdict, if he have been 
tried, or deny the commission of the offence, if he have allowed 
judgment to go by default, otherwise the court will not aUow 



tiiem to be reid. Where > defendant wis conncted of ^ Mbd, 
which pnzported to have been writtea by him in oooieqatncft 
of his ha^g seen a statement of certain fiMits published ia 
serenl newspapers^it was holden that an affidavit of his hsivhiB 
read such statement in those newspapers was recehmblc ift 
mitigation ; bat that an affidavit that the iiMrta contained in 
soeh statement vreie true, was not admissible. A. v. Bardftt* 

Care should be taken that the affidavits on both ndea are 
properly intituled in the court and cause, and be correct in thtt 
jurat, the addition of the defendant, &c. But an affidaidt^ 
intituled in the court only^ upon which the rule for the iDfoim* 
ation was granted, and which was on the fiksof the cour^m^ 
allowed to be read in aggravation, when the defendant waa 
brought up for judgment, although it was not intituled in the 
prosecution. R, t. Morgan, 11 Eatt^ 457. And the same in 
all other cases, on the crown side of the court, where an affi** 
davit is on the files of the court, which has been used in tha 
early stage of a proceeding when there was no cause in ooor^ 
it may afterwards be used in a subsequent stage of the sama 
proceeding, when there is a cause in court, although it be not 
intituled in the cause. R. v. //. of £. R. Yorkshire, Re QUber-* 
dike, MS, 

When judgment is pronounced, a rule is drawn up accord* 
ingly at the crown-office, and lodged with the gaoler ; after- 
wards, if necessary, the judgment is entered on the roll. 

Tke judgmeniJ] As to felonies : by stat. 7 & 8 G. 4, c. 28, 
s. 8, " every person convicted of any felony not punishable 
with death, shall be punished in the manner prescribed by the 
statute or statutes specially relating to such felony ; and that 
every person convicted of any felony, for which no punish- 
ment bath been or hereafter may be spedally provided, shall 
be deemed to be punishable under this act, and shall be liable* 
at the discretion of the court, to be transported beyond the 
seas for the term of seven years, or to be imprisoned [with or 
without luurd labour, s. 9,] for any term not exceeding two 
years, and if a male, to be once, twice, or thrice publicly or 
privately whipped (if the court shall so think fit), in addition 
to such imprisonment." And " whenever sentence shall be 
passed for felony, on a person already imprisoned under sen* 
tence for another crime, it shall be lawful for the court to 
award imprisonment for the subsequent offence, to commence 
at the expiration of the imprisonment to which such person 
shall have been previously sentenced ; and where such person 
shall be already under sentence either of imprisonment or of 
transportation, the court, il empowered to pass sentence of 
transportation, may award such sentence for the subsequent 
offence, to commence at the expiration of the imprisonment 
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or transportation to 'which such person shall have been pre- 
Tiously sentenced, although the aggregate term of imprison- 
ment or transportation respectively may exceed the term for 
which either of those punishments could be otherwise 
awarded." 7 ^8 0.4, c. 28, 8. 10. 

As to misdemeanors : the punishment for a misdemeanor at 
eommon law, is fine, or imprisonment, or both. Also, by 
Stat. 3 G. 4, c. 114, hard labour, as well as imprisonment, may 
Ibrm part of the sentence upon persons convicted of any of the 
following misdemeanors : — ^Any attempt to commit a felony ; 
any riot ; keeping a common gaming-house, a common bawdy- 
house, or a common ill-governed and disorderly house ; and 
wilful and corrupt perjury, or subornation of perjury. There 
are also several statutes which specifically assign hard labour 
as well as imprisonment, as a punishment for certain offences. 

For a nuisance, besides the punishment as for a common 
law misdemeanor, the court will give judgment that the 
nuisance be abated, if it appear upon the face of the record 
that it is still an existing nuisance ; R. v. Stead, 8 T, R. 142 ; 
but not so, where the indictment is merely for erecting, and 
not for continuing, the nuisance, R. v. //. of W, JR. Varkshire, 
7 T. R. 467, or where the court are satisfied, before judg- 
ment, that the nuisance has already been abated. R. v. Incie- 
don, 13 East, 164. 

The fine for misdemeanor at common law, is not limited in 
amount by law, but is wholly in the discretion of the court. 
If several be convicted, and the court fine them, there must 
be a judgment for a separate fine upon each defendant; a 
joint judgment for one ^ne upon all, would be erroneous. 
2 Hawk, c. 48, s, 18. The fine, if paid, must be paid to the 
Queen's coroner and attorney, at the crown-office. R. v. 
Shackell, M'Lel. 8f Y. 614. 

The imprisonment, also, for a misdemeanor at common law, 
is not limited by law, but the period is wholly in the discre- 
tion of the court. They seldom, however, even for offences 
the most aggravated, award a longer imprisonment than two 
years. They may adjudge it to commence after the determi- 
nation of an imprisonment to which the defendant has been 
already sentenced for another offence. Wilkes v. R. in error, 
4 Bro, P. C. 367. If the defendant be sentenced at West- 
minster, the court usually adjudge him to be imprisoned in the 
Queen's prison, or in the gaol of the county where the 
offence is alleged to have been committed; if sentenced in 
the country, at nisi prius, the judge always sentences him to 
be imprisoned in the gaol of the county, &c. wherein he is 
tried. But this court have authority to order him to be im- 
prisoned in any county in £ngland, without reference to the 
place where the offence was committed. See R. v. Garside, 
post,p, 110. 
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Besides fine or imprisonment or both, the coait may adjudge 
a defendant to enter into a recognizance to keep the peace, or 
fat gpod behaviour, with or without sureties, at the ezpiratioii 
of his imprisonment, or upon payment of his fine, and that 
he be imprisoned until such recognizance be given. In such 
a case, notice of the sureties must be given to the prosecutor's 
attorney a reasonable time before ; and at the time mentioned 
in the notice, the recognizance may be taken before any 
jostice of the peace who can attend for that purpose, at the 
prison, and it must then forthwith be transmitted to the 
crown-ofiSce. 

Judgment, lohen and how signed, 4rc.] The postea being 
indorsed on the nisi prius record, and produced at the crown- 
office in four days after the return of the distringas, or at 
any subsequent time, judgment will be marked thereon by 
the master or assistant-master, unless a rule shall have been 
obtuned for a new trial, or for judgment nan obstante verdicto, 
or in arrest of judgment, in cases wherein such rules may, 
by the practice of the court, be obtained. Reg, 19. Pay for 
the first defendant, Is. ; for every other, 3^. 64. No rule for 
judgment is necessary. Reg. 20. 

Either party may at any time have the roll made up, to the 
jadgment inclusive, and in the meantime, all the proceedings, 
with their respective dates, are entered in a book at the crown- 
office. Reg, 16. In the caption of the indictment, in the 
commencement of the entry on the roll, it is not necessary to 
state the names of the grand jurors ; it is sufficient to say 
that the indictment was found by twelve good and lawful men. 
Aylett V. R, in error, 3 Bro. P. C, 529. 

As to writs of error, see'post. 



Judgment of Conviction upon Verdict. 

After the jnw^m.]— Whereapon , in this said term, before our 

all and fingnlar the premises being said Lady the Queen at Westmin- 

leen and faXLj understood by the ster, the said J. N. being present 

court of our said Lady the Queen here in court, it is considered and 

no«r here : It is considered and ad- a4judged by the said court here 

Judged by the said court here that that the said J. N., for his offences 

he the said J. N., for his offences aforesaid, do i&e. a» in the sentence 

aforesaid be taken, and so forth, in the rule (^court.] 
And hereupon afterwards, to wit, on 



Judgment upon an Acquittal. 

After the poitea.'] Whereupon now here : tt is considered and ad- 
all and sfaogular the premises being Judged by the said court here, thathe 
seen and Ailly understood by the the said J.N. do depart hence with: 
court of onr said Lady the Queen out day in this behalf. 
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Fmtd Jwigwumt, after Jitigmmt ky DtfmdL 

JJUrtMeenity^ihtJudgimaHii^ Huamgoa, for thftt th» Mid omat 

df^butt.}— AndbeciuM tfaeooart of of our said Lady the Queen noir 

oor said Lady the Queen now Inre,!* here is not as yet adriaed thereolL 

not a» yet adrisedaboirtgfTinr their At whkh day, to wit, on tito 

jndgmeat of and vpoD tlM praaniees day of atnwsaid, bcftm 

wfaeieof the said J. N. is so con- our said Lady the Queen at "Wcat- 

Ticted as aforesaid, day is therefore minster, come tiie said C. F. Bi, 

giren as wdl to the said C. P. S., wlw prosBCutrth for our said t,adj 

who inrosecuteth for our said Lady the Queen in tliis bsfcalf; and 

the Queen in this behalf, as to the the said J. N., being preaent 

said J. N., until the day here in court : It is considered sund 

of [the JItnt dap of next term, adfodRed by the said c«nirt bere, 

or if judgment U§mt^imfhe.natt that he the said J. X.» for Us o^ 

term, the dmitjmigmeiU is given], fences afowaaid, do [^e. eu tsa <kr 

btfore our si^ Lady the Queen at untenee in the rule of court. 
Westminstw, to hear their Judgment 



SECTION ZIX. 

ExecutiofL 

In ujhat cases, S^c.l The court of Queen's Bencli has power 
to award execution, not only against those who are attainted 
or sentenced there, but also against persons attainted in par- 
liament, or any other court of record, the record of their 
attainder or a transcript thereof being first removed there, and 
the parties brought thither by habeas, 2 Hawk. c. 51, i. 1. 
And the attorney-general, upon motion, is entitled as of course 
to a habeas corpus and certiorari, to bring up a prisoner and 
the record of his conviction, in a case of felony. R. v. Garside, 
2 Ad, 8f El, 266.^ Where persons convicted of murder were 
brought up to the court of Queen's Bench by habeas, and the 
record removed by certiorain^ the court gave the prisoners 
three days time to eiamine the record, and to instroct coansd 
to show cause why execution should not be awarded against 
them. Id, In the same case, afterwards, the prisoners in- 
sisting on having the benefit of a free pardon, wfaach had been 
promised by a prodamatioD, and whidi the court held could 
not be pleaded as a pardon, the court in their discretion 
deferred the awarding of execution upon the sentence, until 
the prisoners should have had time to apply to the secretary 
of state for a pardon, according to the terms of the proclama- 
tion. Id. 

The court of Queen's Bench has authority to order the she- 
riff of any county in England or Wales, to carry into execvtioD 
their sentence, or the sentence of any other court, even sen- 
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tcBoe of death, where the recoid and prisoner has been le- 
mored here. R. y. Oarside, tuprcu And they may oirder this, 
without writ, if they will. 2 Hawk. c. 51, $, 4. 

For a JmeJ] If the jodgment be that the defendant pay a 
fine, it may be levied by writ of leoari facku if against the 
inhabitants of a parish, ftc, or by Jieri facUu against an indi- 
vidual, which may be obtained upon affidavit. Engross the 
writ on parchment, indorse on it the name and address of the 
attorney suing it out, and the pkce of abode and additions of 
the defendant, get it signed, sealed and entered at the crown- 
office {pay 58,), and deliver it to the sheriff to be executed. 

In case of imprisonment.'] If the judgment be, that the de- 
fendant be imprisoned,— 4f he be already in custody of the 
gaoler by whom he is to be imprisoned, the rule for sentence is 
merdy lodged with the gaoler, and the defendant is thenceforth 
in custody in execution. But if he is to be imprisoned else- 
where, then he is remanded to the Queen's prison in the first 
instence, and the rule for sentence lodged with the keeper ; and 
afterwards the prosecutor, or the prisoner himself, may have 
hlas removed to the proper custody by virtue of the rule for 
sentence, without habeas, for the residue of the term, the 
prosecutor paying the costs of the removal. 

But if the defendant be out of custody, — ^then, if he be 
under recognizance, uid, after notice to him and his bail, he 
do not surrender, his recognizance may be estreated. See 
ante, p. 104. And whether he be under recognizance or not, 
or the recognizance be estreated or not, the prosecutor, on 
obtaining &om the crown-office a certificate of the conviction, 
may obtain a judge's warrant for his apprehension. 

Or, the prosecutor may proceed by ca. sa., and so to out- 
lawry. The outlawry after judgment is the same as is men- 
tioned ante, p. 47, except that the ca. sa, is the first writ sued 
out, and there is no necessity for an alias and plwries; 
2 Hawk. c. 27, s. 1 1 1 ; and except that there is no writ of 
proclamations in outlawry after judgment. 2 Hawk. c. 27, 
«. 127. 

Fttr a nuisance, forcible entry, S^c.'] If upon an indictment 
for a nuisance, the court give judgment that the nuisance be 
abated, you may sue out a writ de nocumento amaoendo, and 
de^r it to the sheriff to be executed. 

Upon an indictment for a forcible entry, if restitution be 
awarded by the judgment, or be ordered otherwise by the 
court, you may sue out a writ of restitution, and deliver it to 
the sheriff to be executed. 

If the inhabitants of a parish be convicted of not repairing 
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a highway, you may from time to time sue out a distringas 
until the road is put in proper repair. 

Writ, how tested and returnable.'] Every writ of execution 
may be tested as of the day on which it actually issues, and 
may be made returnable either on a day certain in term, or 
immediately after the execution thereof ; and the party suing 
forth the same, shall indorse thereon the place of abode and 
addition of the party against whom the same is issued, or such 
other description of him as such party suing out such writ 
may be able to give. Reg, 10. 



Levari Facias, 



YiCTORZA, &c. To the sheriff of 

, greeting : Whereas sometime 

ago, that is to say, on the 

day of , in the year of our 

reign, [at the assizes and general 
session of oyer and terminer, holden 

at , in and for our county of 

—— , before Sir J. P., knight, one of 
our justices, assigned to hold pleas 
before us, Sir J. G., knight, one of 
our barons of our court of Ezdie- 
quer, at Westminster, our Justices 
assigned to deliver our gaol of the 

said county of , of the prisoners 

therein being, and also to hear and 
determine all felonies, trespasses, 
and other evil doings committed 
within the same county,] by the 
oath of twelve good and lawful men 

of the said county of , then and 

there sworn, and charged to inquire 
for us and the body of the said 
county, it was presented as follows, 
that is to say: 

{Here »et out the indictment.] 
Which said indictment we after- 
wards, for certain reasons, caused 
to be brought before us, to be de- 
termined, according to the law and 
eustom of England, and such int>- 
ceedings were thereupon had in our 
court before us, upon the said in- 
dictment, that the inhabitants of 

the said parish of , by a Jury of 

the country taken between us and 
the said inhabitants, stand convicted 
of the trespasses and nuisances 
above specified and diarged upon 
them in and by the said indictment, 
in manner and form as in and by 



the said indictment is alleged against 
them ; And whereas it hath tliere- 
upon been considered and adjudged 
in our court before us, that the in- 
habitants of the said parish, for 
their offences aforesaid, should pay 

a fine of pounds of lawful 

money of Great Britain, [aeeording 
to the rtOe of court for Jine\, and 
that such fine should be paid into the 

hands of , of , to be by him 

applied, pursuant to the directions 
of tlie statute in such case made and 
provided, as in our court before us 
appears upon the record : We there- 
fore command you, that of the goods 
and chattels, lands and tenements 
of the said inhabitants of the said 

parish of , you levy and cause 

to be levied the sum of pounds^ 

being the fine so imposed upon 
them, in our said court before us» 
for their said offences, whereof they 
are indicted and convicted as afore- 
said, and that you pay the said fine, 
when levied, Into the hands of the 

said f to be by him applied to 

the repair of the said [several] high- 
ways, so as aforesaid, in decay and 
out of repair, pursuant to the direc- 
tions of tlie statute in such case made 
and provided ; and howyou shall have 
executed this our writ, make known 

to us at Westminster, on the — — > 

day of , then retomlngto us this 

our said writ; and this you are not to 
omit. Witness, Thomas Lord Den- 
man, at Westminster, the day 

of — — , In the — — year of our reign* 
9y the Court. 



Execution. 
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YwsoaiA, JEC. To the sheriff of 
— — , greeting : We command you 
that jott do not forbear, &c., but 
that of the goods and chattels, lands 
and tenements of J. N., late of, &c., 

jQo. cause to be levied pounds, 

imposed upon him in our court be- 
fore us for his fine, for certain , 

vhereof he is indicted [or im- 
psaehed], and thereupon, by a cer- 
tain jury of tiie country, [or by his 



own default, or conftssion], be stands 
convicted, as in our court before ua 
it appears upon record; and that 
you have the said money before ua 

at Westminster, on the -^— 

day of 1 to satisfy us for the said 

fine. And that you then hare there 
this writ. Witness, Thomas Lord 

Denman, at Westminster, the 

day of , in the year of our 

reign. By the Court. 



Capias ad Satisfaciendum, 



VzcTosiA, &e. To the sheriff of 
-— , greeting : We command you 
««t you do not forbear by reason 
of any liberty in your bailiwick, but 
that you take J. N., of, ftc, if he 
shall be found in your baiUwick, 
ud him safely keq>, so that you 
may have his body before us at 

Westminster on the day 

of ^ to satisfy us concerning his 

ademption by reason of certain 



, whereof he is indicted, and 

titereupon by a jury of the countij 
taken between us and the said J. N. 
[or by his own deftiult or confession] 
he stands convicted, as in our court 
before us appears of record. And 
have you then there this writ. Wit- 
ness, Thomas Lord Denman, at 

Westminster, the day of , 

in the year of our reign. 

By the Ck>ttrt. 



Writ de Nocumento Amovendo» 



TicTOKXA, Sec To the sheriff of 

— -jgreeting: Whereas on the 

day of , at , &c. [recite the 

ttqitioH of the indictment and the 
iftdietmentf as in the levari, ettprd], 
which said indictment we after- 
wards, for certain reasons, caused 
to be brought before us, to be de- 
tomined according to the law and 
custom of England. And whereas 
thereupon afterwards, tlmt is to say, 

at the assises holden at in and 

lot the county of , on the 

day of , in the year of our 

lelgn, before and , justices, 

^cc., upon the trial of the issue 
J<dned between us and the said J. X., 
he the said J. N. was in due manner 
convicted of the matters contained in 
the said indictment, in manner and 
fbrm as in and by the said indict- 
ment was alleged against him, as in 
our court before us doth more fully 
appear upon record. Whereupon 

<m the day of , in the 

year of our reign, it was a4Judged 



and ordered by our said court before 
us, that the said J. N., for the nui- 
sances aforesaid charged upon him 
by the said indictment, whereof he 
was so convicted as aforesaid, should 

pay a fine of , and that such 

nuisances should be abated, as in 
our said court before us also ap- 
peareth upon record. We therefore 

command you, that the said , 

so erected and built upon the said 

highway, at the parish of in 

the said county of , and so a» 

aforesaid continued, as in the said 
indictment mentioned, you do with- 
out delay remove, or cause to be 
removed. And how you shall exe- 
cute this our writ, make known to 

us at Westminster, on the day 

of next, then returning to us 

this our said writ. Witness, Thomas 
Lord Denman, at Westminster, the 

day of , in the year of 

our reign. 

By the Court. 
By rule of Court. 
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Wnt qf lUttUvHon. 



YxcTOBiA, kc. To the theriff of 
f giwtbig : Wberen lonw time 
ago» that ii to ny, on [eapw f A« 
caption ofths indietneHi, amiike 
imdSetment^ asintiU levari, aaUCf 
j kliap whidkiaidiadi ctpegt wgdid 
iftsrirwrdSy fcfr certidB rB0BaM>6UMi 
to be brooi^hi befine », to be <!»• 
temdned acoording to the law and 
cmtOBi of £taglaiid( And whereas 
rach prooeeifinsi were afterwarte 
had in our saM court before mt, 
upon the said indictment, that the 
■aid J. N^ by a Jury of the country, 
taken between us and tlie said 
J. X., stands convicted of the pre- 
mises in the indictment above spe- 
eded and charged upon hhn^ in 
nuumerandftim as in and by Ike 
said iadictment is witMa aUeged 
m; aa in our said eoort 



tbcfeforebefaig willbiglhat dae and 



Justice should be done in the 
MB, QO conuDBBd yov^ hUiA 
yon (to not forbear, 1^ reaaan oT 
oar Vbtxtf ia jtmr bailhriek,. haft 
that yoB came to be re -sclaed aatf 
reato wdtott e said J.Sn the^» 
saUt messiiagv, wiCii the ayport^^ 

nances^ sftnafee to the parish of ^ 

in the saU indictment specElied» and 
that you do, wilimat delay, c«nae 
the saM J. 8. to b e pnt into IkOt 
possession thereof. Jkni how you 
shall have executed this our vrri^ 
make known to us at Westminster, 
OB the day of, then re- 
turning to us this our said writ. 
And this you are not to omit. Wit- 
ness, Tfcnra aa Lord Deinnaa^ mt 

Wi Bliistiii, the dn-oC . 

intte yearof ovrre^ni. 

BytheOMsvt. 
By nOeofGoarL 



Diiiringm mgmmt Inhatikmts wfter (Ummctkmfst not 
repairing a Highway. 



VicrrDBiA, &c. to the sheriff of 

, greeting: Whereas eome time 

ago, that is to say, on, &c., at, ftc, 
before, Ace., [recite the cemtUmand 
the wieNetment, at in the teoart, 
anU, p, 118,] w hidi said todietmeat 
we did aflerwardfl, fyr certain reap 
sons, cause to be braoght before us 
to be determined according to ttto 
law and custom of England ; And 
whereas afterwards such proceed- 
ings were had in onr said court be- 
fore us on the said indictment, thai 

the inhahitanfs of ttie said , by 

8 certain Jory of the comtry, taken 
between us and tile said fanbahitantB 
[or byOeirown de&vlt] stand < 
▼icted of flie nuisanees above a 
tloned and specifled, and dkarged 
upon them in the iu dic toi eii t afore- 
said, in manner and form as in and 
by the said indietoient is abov« al- 
leged against tiiem ; And Kriiemas 
tiierenpon it hath been considered 
and adjudged by oar said court be- 
fore us that the said hihabitants of 
— — should be distrained tor the 
nuisances aforesaid, as in oar said 
court before us appeareth upon re- 



cord: We therefore command you 
tliat you do not forbear by reason 
of any liberty in your bailiwick, but 
that you distrain the inhabitants of 
the parish aforesaid in your said 
county by an ttieir lands and Aa^ 
tela in your biriliwiek, so that m^ 
therthey nor any one of theatdl* 
pot their haadi to tito B 
you shall haw another 

ftoaansforthatporpose; 

yott answer to us for the iamea 
thereof, so that thay, the inhahftaala 
of the said parish, may at flieir ow» 
proper costs and chaiges well and 
suiScieiitiT repair and aawad that 
port of the said commoa and aa>» 
dent Qaeen's U^way so out «# 
repair as aforesaid, if before tt stea 
not be repaired and amewdad by 
them. And how yea shall exeeela 
this oar writ amke known to ns^ at 
Westminster, oa — — tiie -^— d^ 

of » And have yea then there 

tids writ. Witaess, Thomas Lard 

Seranaa, at Westminater, the 

(toy of , in the— year of oar 

reign. 

IfythaCoBrt. 



Cbaptui II. 
Infmrmatioi^n the nature of a Quo Warranto, 

SBCnON I. 

In what Cases. 

Generally. "} An information in the nature of the writ of 
quo vjorrantOt is the remedy provided by law against those who 
nBorp or intrude into any office, franchise or liberty. The 
andent writ of quo warranto, now wholly disused, formerly 
lay against any person who usurped any office, franchise ot 
liberty, to enquire by what authority he claimed the same ; 
and in case of judgment thereupon for the defendant, he had 
an allowance of his office or franchise, &c. ; but in case oi 
judgment for the crown, the franchise, &c. was either seized 
into the hands of the crown, to be afterwards granted out to 
some other person at pleasure, or, in case of such an office 
or franchise as might not subsist in the hands of the crown, 
there was merely judgment of ouster, to turn out the party 
who had usurped it. 3 Bl. Com. 262, 263. The modem in« 
formation, in the nature of the ancient writ, tends to the same 
purpose ; and although in form a criminal proceeding, being 
as other informatitms filed either by the Queen's coroner 
and attorney, by leave of the cour^^ or by her Majesty's 
attorney-general ex officio, yet it is generally used to try the 
dril rights to offices and franchises, and is in fact con- 
sidered a merely civil proceeding. 

The Stat. 4 & 5 W. & M. c. 18, s. 2, already noticed, ante, 
p. 17, by which it is enacted, ** that the clerk of the crown in 
the court of King's Bench for the time bein& shall not, with- 
out eiqpress orders to be given by the said court in open court, 
exhibit, receive or file any information for any of the causes 
aforesaid," has been holden to extend to informations in the 
nature of quo warranto, although " the causes aforesaid " were 
"trespasses, batteries and other misdemeanors." But, as in 
cases of criminal information, the statute extends only to cases 
where the information is to be exhibited at the instance of a 
private individual, and not to those where the Queen or her 
government are immediately interested, — ^in the latter case, the 
court will not interfere, to grant the information, as the 
attorney-general may himself file it ex qfficio. Therefore 
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where a rule mai had been obtained against five i>erBons, 
calling upon them to show cause why an information in the 
nature of a quo warranto should not be exhibited against 
them, for acting as a corporation by the name of the freemen 
and stallingers of the borough of Sunderland, without being: 
authorized so to do: the court discharged the rule, saying 
that an information against a whole corporation, as a body, 
to show by what authority they claim to be a corporation, can 
be brought only by and in. the name of the attorney-general. 
R. V. Ogden et al, 10 B.Sf C. 230. In a previous case, where 
a motion was made for leave to file an information in the 
nature of quo warranto against a whole corporation, as a body, 
to show by what authority they claimed to act as such, upon 
the court intimating an opinion that it could not be granted, 
the counsel accordingly altered the form of their motion, and 
applied for several informations against the individuals of 
which the body was composed, respectively, to show by what 
authority they claimed to exercise their respective offices. 
R, V. CofTt. Carmarthen, 2 Burr, 869, 1 TV, Bl. 187. 

There must be a user of the office or franchise, otherwise 
an information in the nature of a quo warranto will not lie ; 
stating that the defendant claimed the office, or tendered 
himself to be sworn in, is not sufficient ; R. v. Whitwell, 
6 7. R, 85. R, V. Ponsonhy, 2 Bro, P, C. 311, And see 
R. V. Pepper, 1 Ad, 4r El. 745 ; nor is the statement that ** he 
accepted the office," even although it be sworn that the pre- 
siding officer declared the party duly elected, sufficient, with- 
out showing the mode of acceptance, by which it may appear 
that there has been an user of the office. R, v. Slatter, 11 Ad, 
4r El. 505. But the swearing in of the party is deemed a 
sufficient user, for this purpose. JR. v. Tate, 4 East, 337. So, 
it has been holden sufficient to state that the party took upon 
himself the office, acted in that capacity, and had been seen 
at meetings of the body, to which, as such officer, he would 
belong, and acted as one of such body, although the nature of 
the acceptance or acting was not further specified. R. v. Quayle, 
1 1 Ad. 4* El. 508. And it is sufficient to swear to information 
and belief as to the user. R. v. Slythe, 6 B, 8f C, 240. R. v. 
Norwood, 2 East, 177. But the court will grant the informa- 
tion after the party has resigned his office, R, v. Payne, 
2 Chit. 367. R. v. TVarlow, 2 M. 8f S, 75, or, where the office 
is an annual one, after the year has expired, jR. v. New Radnor, 
2 Ld. Ken. 498, in order to try the right ; but after an officer 
was removed by a corporation, the court refused to grant an 
information in the nature of a quo warranto against him at 
the instance of the corporation. Re Harris, 6 Ad. 8f El. 475. 
And in all cases, it is discretionary with the court whether 
they will grant the information or not : R, v. TVevenin, 2 B, 
4r A. 479 : they will grant it, where the title to the fran- 
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duseis dear for the applicant, and against the defendant; 
R. Y. Dawes, 4 Burr. 2022, 1 fV, Bl. €04 ; they will grant it, 
where the right depends upon a matter of doubtfiil law, in 
order that tiie right may be put into a course of decision ; 
R. ▼. Carter, Cousp, 58 ; and see R. v. Godwin, 1 Doug. 397 ; 
but they will not grant it, where it is clear that the defendant 
has a good title, or where the applicant does not show that any 
other person has. See R. v. Mashiter, 6 Ad. Sf El. 1.53. 

It has sometimes been made a question whether a man- 
damus to swear in the applicant or to proceed to a new 
election, &c., or an information in the nature of a quo war* 
ranto against his opponent, was not the proper remedy, in 
particular cases. The rule upon the subject is thus : if the 
party complained of be in possession and user of the office or 
franchise, the remedy is by information in the nature of a 
quo warranto; if otherwise, by mandamus. Where, upon 
an election of councillors of a borough, the alderman and 
assessors declared A. B. and C. duly dected ; aCterwards the 
assessors dedared D. and E. duly dected ; but A. B. and C. 
took the declaration and acted : the court hdd, that a manda- 
mus would not lie to admit D. and £. to vote and act as 
councillors, as the office was full de facto, of A. B. and C. 
R. Y. Mayor, 8fc., of Winchester, 7 Ad. Sf EL 215. In this case 
alter obtaining a rule nisi for the mandamus, D. and £. ob- 
tained also a rule nisi for an information in the nature of a 
quo warranto : the court refused to allow the two rules to be 
discussed together; but after discharging the rule for the 
mandamus on argument, they made the rule absolute for the 
quo warranto. Id. Where a town councillor of a borough 
was put out of the burgess roll by the overseers, for an alleged 
non-payment of rates, but continued to exerdse the office, the 
court refused a mandamus to the mayor or alderman of the 
ward, commanding him to proceed to a new election, saying 
that the vacancy should be first ascertained by judgment on a 
quo warranto information. R. v. Phippen et al., 7 Ad. 4r EU 
966 : and see R. v. The Councillors of Derby, Id, 419. So» 
where at an election for a commissioner under a certain local 
Act of Parliament, A. and B. were candidates, and A. was de- 
clared duly elected and sworn in ; B. then obtained a rule nisi 
for a mandamus to certify his election and swear him in, upon 
an affidavit that he had a majority of votes : upon argument, 
however, the court discharged that rule with costs, holding 
that a mandamus was not a proper remedy ; but at the same 
time they granted a rule nisi for an information in the nature 
of a quo warranto against A. R. v. Beedle et al., 3 Ad. 8f EL 
467. But where, at an dection of councillors for a ward in a 
borough, the presiding alderman and the assessors first pub- 
lished a declaration containing a list of the elected, including 
the name of A. ; after two o'dock, however, upon discovery 
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Kif a supposed error in coonting the legal votes, they algned 
and puhUshed a second list, in which they substituted the 
name of B. for A.; A. afterwards made the declaratioiis 
lequhed by stat. 9G.4. c. 17, s.2, and 5 &6 W.4,c. 76, s. 50. 
and B. subsequently did the same; but when A. daimed to 
act, the mayor and town council refused to aflow liim to do 
80 : the court held that A.'s proper remedy was by mandamus 
to the mayor, &c., to recetre and count his yote, the second 
publication and the subsequent acting by B. being merdy v^md, 
and B. consequently not in the office de facto, R. ▼. Mayor, 
^., ofLeedt, 11 Ad. ^r El, 512. 

Fm- corporate (^flce$J] By stat. 9 Ann. c. 20, reciting that 
divers persons had of late intruded themselves into, and had 
taken upon themselves to execute the offices of *' moYorB, 
bailiffs, portreeves, and other offices, within cities, to^wna 
corporate, boroughs and places,*' within England and Vrtdea, 
and, where such offices were annual offices, it had been found 
^ery difficult, if not impracticable, by the hiws then in being, 
to bring to a trial and determinaticm the rig^t of such persons 
to the said offices within the compass of the year, and where 
such offices were not annual offices, it had been foand difficult 
to try and determine tiie right of such penons to such of&ces 
before they had done divers acts in tlieir said offices prejudicial 
to the peace, order and good government within such citiesL^ 
ftc., wherein they had respectively acted : — ^it was enacted by 
sect. 4, that "in case any person or persons shall usurp, 
intrude into, or unlawfully hold and execute any of the said 
offices or franchises, it shall and may be lawful to and for the 
proper officer of tiie court of Queen's Bench, or the courts of 
sessions of counties palatine, with the leave of the said courts 
respectivdy, to exhilnt one or more information or infonna- 
tions in the nature of a quo warraiUo, at the rdation of amy 
person or persons deshing to sue or prosecute the same, and 
"Who shsH be mentioned in such informalion or informatiODa 
to be the relator or relators, against such person or persons so 
usurping, intruding into, or unlawfully holding and executing 
any of the said offices or franchises, and to proceed therein in 
such manner as is usual in cases of Information in the nature 
of a 9tto warranto ; and if it shall appear to the said respective 
courts, that the several rights of divers persons to the said 
offices or franchises may properly be determined on one infor- 
mation, it Shan and may be hiwfial for the said respective courts 
to give leave to exhibit one such information against several 
persons, in order to try their respective rights to such offices 
or franchises ; and such persons against v^om such informal 
tion or informations in the nature of a 9110 warranto shall be 
sued or prosecuted, shall appear and plead as of the same term 
or sessions in which the said information or informations shall 
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lie filed. Tinless flie cooit where such infiyrmstion shall be tSsA 
diall give furtbor time to sodi person or penons, against lAom 
socb informafkm diall be exhibited, to plead ; and soch person 
or iiersons who shall sue or prosecute such inSomation or 
inforraations in the nature of a quo tcamtnio, shall proceed 
Aerenpon wUh the most conv^uent speed that may be." 

And by sect. 5« ^In case any person or persons, against 
^riiom any informaflion or informaticms in tbe nature of a quo 
wammto ahall in any of the said oases be exhibited in any of 
the said oooits, shaH be fonnd or a^jndged guilty of an usurpa- 
tion, or intruaon Intc^ or nnlavfully holding and executing 
any of the said offices orfranchises, it shaH and may be lawful 
to and for the said courts respectively, as well to give judg- 
ment of ouster against such person or perscms, of and from 
any of the said offices or franchises, as to fine sodi person or 
persons xespectiTdy, for his or their usurping, intro^ng Intag 
or unlawfully boldlng and executing any of tiie said ofiBces or 
franduses; and also it shaH and may be lawful to and for the 
said courts respectt-vely, to give judgment that Ihe relator or 
reSators in such Information named, shall recover his or their 
costs of Bodi prosecutions; and if judgment shall be given 
for the defendant or defendants in such information, he or 
they, for whom auch ju%ment shaH be given* iJhaU recover 
his or thdr costs ther^ eiq;>ended against such relator or re- 
lators ; such costs to be levied in manner aforesaid*' [that is, 
by capiat ad saRgfadendum, fieri f ados or eJeg^ Id, s, 2.] 

Tiiis statute mentions the "offices of mayors, bailiffs, 
portreeves, and ot^er offices," that is to say, otSier offices of 
the like nature and description. Therefore the office of bailiff 
of a borough by prescription, which sends members to parlia- 
ment, and who is the returning officer, but not a corpomte 
officer, although Uable to an information in the nature of a 
quo warranto, is not it should seem within this statute. 12. v. 
mghmore^ 5 B. -5" -4. 77. R. v. Mc, Kay, 4B,^C, Z5l, So, 
the office of portreeve of a borou^, sending members to par- 
liament, and who is the returning officer, but not a corporate 
afficer, is not,-it should seem, within this statute, although no 
doubt an information in the nature of a quo warranto would 
lie against him. it v. Main, 3 T. R, &96. So, a person holding 
a court of record in a borough, without authority, in the 
d»ence of the buliffs of the borough, before whom it should 
have been holden, has been adjudged not to be within this 
statute, not having usuiped the office of bailiff generally ; bizt 
an iniiormation at common law wQl Jie against bim for doing 
so. R, T. WtUiamt^ 1 Burr. 402. The stat. 15 C. 2, c. 17« 
asating the corporation of the Bedford Level, directs that thqr 
shdl appoint a registrar, &c. and other officers at then iileasure, 
the duty of which rei^strar is, to register titles to land witiim 
the level, and be takes an oath of office : bat it has been holden 
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Hut no infonnatioa in the nitnre of a 9110 wammio will at all 
lie against such an officer, he being merely a servant of the 
corporation, and his office not affecting any franchise or other 
authority holden under the crown. R. y. Bedford Level CoT' 
paration, 6 East, 356. 

The act also extends only to individuals usurping offices in 
a corporation, and not to the corporation itself as a body ; ^ 
where a body of persons assume to act as a corporation, with- 
out authority, we have seen [ante, p. 115), that the informa- 
tion must be exhibited by the attorney-general, ex officio. 

And it is material to note the distinction between those 
cases which are v^ithin this statute of Ann, and those which 
are not ; for it is only in those which are, that double pleading 
18 allowed, or that costs are given to either party. 

The usiial grounds for an information in the nature of a 
quo warranto, against a corx>orate officer, are, either that he 
has not been duly elected, in the manner prescribed by the 
charter, or Act of Parliament, or custom, by which such elec- 
tion is regulated ; or that he has not the qualification required by 
law for the office ; or that he has been elected to, or executes, 
another office which is incompatible with it. If it be alleged 
that the party was not duly elected, by reason of some of those 
who voted not being qualified to vote, it must be shown that 
those unqualified persons voted for him. And therefore where 
It was fully shown that a large proportion of those who voted 
at an election were not qualified, but the election being by 
ballot it could not be shown for whom the votes of those per- 
sons had been given, the court refused to grant the informs* 
tion ; the officer could not be called upon to prove his election 
valid, but it lay upon the opposite party to show, (if that were 
practicable) that his majority was obtained by bad votes. R. v. 
J^erton, 5 B, 8f Ad. 855. Where the ground is, that the party 
U exercising two offices which are incompatible, it is that to 
which he was first appointed, which he is deemed to exercise 
unlawfully, for by accepting the latter of the two, he is con- 
sidered in law to vacate and surrender the former. See R. v. 
Trelaumey, 3 Burr. 1615. And the relator must distinctiy 
show a valid appointment of the defendant to the second office^ 
before an information against him for continuing to exercise 
tho first one, will be granted ; merely swearing that he believes 
It, fk^m having seen it entered in a book, or the like, will not 
be lufficlent. R. v. Day, 9 B. ^ C. 702. The court however 
will not grant an Information in the nature of a quo uxammto, 
•gtlnit an officer of a corporation established by charter por- 
•usnt to itat. 7 W. 4, and 1 Vict. c. 78, s. 49, if it appear that 
thtt ol^tct In prosecuting such Information is to try the legality 

601 validity of the charter. H.v. Taylor, II Ad, ^ El. 949. 
M whors It appears that the corporation must necessarily 
I WIMWed by impeaching the ti|le of the defendant and those 
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who claim under him, this will in general govern the discretion 
of the court in refusing the application. R, v. Bond, 2 T. R. 767. 
R, V. Trevenen, 2 B, ^' A. 479. So, where a corporation was 
dissolved, and no corporate body existed in fact at the time» 
the court refused to grant an information in the nature of a 
quo warranto against a person, for an impertinent claim by 
him to be returning-officer at an election for members to serve 
in parliament, by virtue of his having been elected an alderman 
while the corporation existed in fact ; — there being no civil 
right in controversy, but it being rather intended as a proceed- 
ing in paenam by tlie attorney-general. R. v. Saunders, 
3 East, 119. Nor will the court grant the information where 
there is no civil right depending upon the result. See R. v. 
Osboume, 4 East, 327. The court also refused to grant the 
information, where the ground alleged was that the defendant 
had been sworn in before officers, who were so de facto, though 
not dejure. H. v. Slythe, 6 B. Sf C. 240. Also, it has been 
liolden that the non-residence of a free burgess within a borough, 
is not a sufficient ground for an information in the nature of a 
qvo warranto, without a previous motion or some other pro- 
ceeding against him for such non-residence. R. V. Ponsonby, 
in error, 2 Bro. P. C. 31 1 ; and see Bruce* s Case, 2 Str. 819. 
But where the application was made, to try whether a residence 
in a borough, previous to an election which required residence, 
were bona fide or not, the court granted the intormation. R. v. 
Duke of Richmond, 6 T. R, 5 CO. 

For qffices not corporate.] The court will grant an information 
in the nature of a quo warranto for the office of portreeve or 
bailiff of a borough by prescription, sending members to parlia- 
ment, and who is the returning-officer, though not a corporate 
officer. R.\.Mein,3T.R.5d6. R.v,Mc.Kay,4B.^ C.S5\. R.\. 
Highmore, 5B.SfA. Ill, So, the court granted an information 
against a person claiming to vote for members of parliament by 
virtue of a burgage tenement; Horsham's case, 3 T. R, 599, n ; 
egainst a person for holding a court lect, after long disuser, 
without showing a title by the original grant ; Darell v. Bridge, 

1 W. Bl. 46 ; against a person, executing the office of bailiff 
of a court leet, such bailiff being a prescriptive officer, having 
power to summon and select the jury; R. v. Bingham, 

2 East, 308 ; and see R. v. Althorp, 2 Ld. Ken. 17 ; or, of steward 
of a court leet, but not of a court baron ; R. v. Hulston, 

1 Str. 621 ; against a person for exercising the office of justice 
of the peace, R.y. , 2 CAi^ 368, constable, li.v.Goudge, 

2 Str. 1213, coroner, clerk of a market, &c. Com. Dig. Quo 
Warranto, A. And where a local act created a corporation, 
consisting of sworn commissioners, with summary powers of 
seizure of goods, imprisonment of the person, and of prevent- 
ing and removing obstructions in the streets; powers for 
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'otmng, deansing and lighting; powers of i^pointingand pay- 
ing officers, of determining the nonher of watchmen, of 
reguhiting them, and of dismisang, paying or pensioning 
them ; of possessing property in materiats required onder the 
act; of institnting prosecutions; of imposing rates; of ap- 
pointing and removing treasurers, to v^om penalties were to 
he paid for the purposes of the act; and of hearing appeab 
in certain cases brought by parties complaining of things done 
under the act : the court held, that an infonasation in the 
nature of a quo wammto wonM lie against a person acting as 
a commissioner under this act, without legal auttiority. R. v. 
Beedle et aL, 3 Jd, l^El. 467 ; and fee R. ▼. Badcock, 6 EaH, 359; 
but see R, v. Hanley, 3 Ad. 8f El. 463, n. 

But the court wOl not grant an information in the nature of 
quo warranto, for the office of overseer of the poor ; R. v. 
Danhtrry, 1 Bott. 324; or of churchwarden ; R. v. Dawbeny, 
2 Str. 1196. R.V. Shepherd, 4 T. R. 381; or of governor and 
director of the poor for an incorporated iHstrict, under a local 
act ; R.Y. Ramadefif 3 Ad. ^ EL 456 : or of trustee under a 
local act ; R. v. Hanley, 3 Ad. 8^ EL 463 n ; or of guardian of 
the poor in an union ; R. v. Aston Union, 6 Ad. Sp El. 784 ; 
or of sexton ; R. v. Stoke Damarel, 5 Ad. ^ EL 584 ; or <rf 
county treasurer ; R. v. JJ. of Herefordshire, 1 Chit. 700 ; or 
of clerk to the commissioners of land tax ; R. v. Thatcher, 
I D. 8^ R. 426 ; or of fellow of a college in one of the univer- 
sities. R. V. Gregory, 4 T. R, 240 w, 

Ftrr other franchises.'] A quo warranto lies for aU franchises : 
as for waifs, estrays, &c. ; Co. Ent. 528, 541, 544 ; goods and 
chattels of felons, deodands, &c. ; Co. Ent. 528, 549 ; fines, 
amerciaments, issues, &c.; Co. Ent. 551 6, 561 a; for a park, 
warren, &c. ; Co. Ent. 561 ; for wreck of the sea, &c. ; 2 RoU. 
205, 635 ; or for taking the lasting or balkstage of ships. 
1 Sid. 86. So, it lies for franchises which cannot be seized 
into the Queen's hands, for the party may be ousted of them : 
as for a court baron; Bro. Quo War. 14. Per 3 /., 2 dub. Cro. 
Jac, 259. Yelv. 190 ; a court j^t or borough court; Co. Ent. 
527 b. 544 ; fru/ see R. t. Cann, Andr. 14 ; a fair, market, toll, 
^.; Co. Ent. 527 b. 544, 561 a. See R. v. Marsden, 3 Burr. 
1812. 1 fV. BL 579 ; or an exclusive ferry over a public river. 
R. V. Reynell, 2 Str. 1161. So it lies upon a daira of the cor^ 
rection of others : — as to have the assize of bread and beer, 
wdghts or measures ; Co. Ent. 528 a ; to have a prison, power 
of arresting, 8bc. ; Id. ; punishment of forestallers, or other 
offenders; Id.; pillory, tumbrel, &c. Co. Ent. 551 b. So, 
a quo warranto lies against him who abuses his franchises 
or liberties. 2 Inst. 496. Com. Dig. Quo Warranto A. But 
in all these cases, where the party assumes to exerdse a iian- 
chise which does not exist, or has never been granted, or where 
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B fttt reralt the franchise is to be seiied into the C^een's 
hukb, the information must be filed by the attomey-genenl 
txqgkioj the court wHI not grant it. Nor wiUtheooort grant 
IB information in the nature of a quo vforrmUo, Ibr an nsur- 
pation of a frandiise of a more private nature, not conneeied 
"With public goyemment; R, ▼. Ogden, 10 R. 4r C. 230 ; tiiere 
is no instance of such an information. Id. 232 per Baylep, /.: 
andteeR, v. Sir W. Lewther, 2 Ld. Raym. 1409, 1 Str. 637. 
iUofsofi** case, Ca. Temp. Hardw. 261 . R. v. Camn, Andr. 15. 
Ry. Dawbeny, 2 Sir. 1196. R. ▼. Shepherd, 4 T. R. 381. 
Nor will the court grant it agunst a body of persons claiming 
the franchise coUectiYely. See R. ▼. Ogden, npra. 
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In ctt$e of eerporaie tfficet,'] By stat. 32 G. 2, c. 58, s. I, 
after redttng that it would greatly tend to secure the fiieedom 
of election, and the quiet, tranquiUity and good order of cities, 
boroughs and towns coiporate, if a certain reasonable limita- 
tion of time should by law be established, beyond which no 
member or officer of any dty, borough or town corporate 
should be disturbed in the enjoyment or exercise of his office 
or franchise, which he should have held and enjoyed for such 
time : it is enacted, that it shall and may be lawful for the de> 
fendant or defendants to any information in the nature of a 
9110 warranto, for the exercise of any office or franchise in any 
dty, borough or town corporate, whether exhibited with leave 
of the court, or by His Majesty's attorney-general, or other 
officer of the crown, on behalf of His Majesty, by virtue of 
any royal prerogative or otherwise, and each and every of them 
sevendly and respectively, to plead that he or they had first 
actually taken upon themselves, or held or executed, the office 
or franchise, which is the subject of such information, six years 
or more before the exhibiting of such information, such six 
years to be reckoned and computed from the day on which such 
defiendant so pleading was actually admitted and sworn into 
such office or franchise; which plea shall and may be pleaded, 
either nngly or together, with and besides such plea as he or 
they might have lawfully pleaded before the passing of this 
act, or such several pleas as the court on motion shall allow; 
and if upon the trial of such information, the issue joined 
upon the plea aforesaid shall be found for the defendant or 
defendants or any of them, he or they shall be entitied to 
judgment, and to sudi and the like costs as he or they would 
by hrw halve been- entitled to, if a verdict and judgment had 
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been giyen for him or tbem upon the merits of his or their 
tiUe. 

Provided, by sect. 2, that in any such case, the prosecutor 
of such information may reply to such plea, any forfeiture, 
surrender or avoidance by the derendant of such office or 
franchise, happening within six years before the exhibition 
of such information, whereon the defendant may take issue, 
.and shall be entitled to costs in manner aforesaid. 

This statute may not only be pleaded, as above-mentioned, 
but the limitation created by it will be a good answer to a rule 
nisi for the information. R. v. Brooks, 8 B. ^r C. 321. And 
if the six years have elapsed, before the prosecutor moves 
to make the rule absolute, the court will not grant the in- 
formation, although the rule nisi had been obtained within the 
time./?. V. Stokes, 2 M.8f S. Ti.R. y.Harris, U Ad.Sr El. 518. 
And the court have refused to grant an information, to im- 
peach a derivative title, where the person claiming the original 
title had been in the undisturbed possession of his oflSce for 
six years. R» v. Peacock, 4 T, R. 648. But where the ground 
for moving for the information was, that the defendant was 
exercising two offices which were incompatible, namely, the 
offices of capital burgess and town-clerk, the court held that 
this was a continuing disability, against which the statute 
could not run ; and although he had executed both offices for 
upwards of thirty years, they granted an information in the 
nature of a quo warranto against him, with liberty to blm, 
however, to elect which of the offices he would continue to 
exercise. R, v. Bond, 6 D. 8f R. 333. 

And as to the offices of mayor, alderman, councillor or bur- 
gess of any borough, every application to the court of Queen's 
Bench, for the purpose of calling upon any person to shew by 
what warrant he claims to exercise the office, shall be made 
before the end of twelve calendar months after the election, or 
the time when the person against whom such application shsU 
be directed shall have become disqualified, and not at any 
subsequent time. 7 fF. 4 & 1 Vict. c. 78, s. 23. 

Abo, by Stat. 6 & 7 VicL c. 89, s. 1, no election of any 
mayor of the boroughs named in schedules A. and B. of stst. 
5 & 6 W. 4, c. 76, or in any borough to which a charter of in- 
corporation may have been or may hereafter be granted 
under the provisions of that act and of stat. 1 Vict. c. 78, 
or either of them, which has already taken place, or shsll 
hereafter take place, shall be liable to be questioned by resson 
of a defect in the title of such person to the office of alder- 
man or councillor to which he may have been previously 
dected, unless application shall have been made to the couit 
of Queen's Bench, calling upon such person to show cause 
by what warrant he claims to exerdse socii office of alder- 
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mn or coundllor, Tinthin twelve calendar months alter rach 
hu election to the said office of alderman or councillor. 

And in cases of annual offices, the court ^ill require the 
motion to be made without delay, or that the delay be satit- 
ftctorily accounted for. And therefore where an application 
for an information in the nature of a quo warranto was made 
against a burgess on the last day of Hilary term, and it 
qipeared that he had been enrolled on the bui|;ess-roll in the 
preceding NoYember, and the delay was not accounted for» 
the court held the application to be too late. R, ▼. Hodttm, 
11 LatD J. 219 qb. S. P. R. y. Andenon, Id, 233 qb. R. y. 
MUner, MS. E. 1844. 

In other cases,'] There is no limitation by statute, in any 
other cases of quo warranto information, than those in respect 
of corporate offices. But as it is discretionary with the court 
to grant the information or not, they will not in general in*- 
terfere, in case of offices, after the lapse of six years, or in 
tiie case of other franchises, after the party has been long 
m the uninterrupted enjoyment of them. See R, v. ArchdaU^ 
9 Ad. l^ El. 2Sl. 



SECTION III. 

Upon tchose Application. 

In cases within the statp 9 Ann. c. 20 (ante, p. 118), the 
Qaeen's coroner and attorney, with the leave of the court, 
may exhibit an information in the nature of a qtio warranto^ 
" at the relation of any person or persons desiring to sue or 
prosecute the same, and who shall be mentioned in such in- 
fonnation to be the re]tior or relators." The relator, how* 
ever, must appear to ^ve some interest in opposing the 
nsurpation complained of, either as claiming the office himself^ 
or the office being one which concerns the government of 
tiie town of which the relator is an inhabitant, R. v. Hodgep 
2B.9r A. 344 n., such as that of town<councillor of a borough* 
R. y. Quaile, U Ad. ^ El, 508. R, v. Parry, 6 Ad, ^ El, 810, 
or the like, or the relator being a burgess, even although the 
tight of electing to the office in question be in a select body* 
R. v. Davies, I Man, Sf R, .538. 

But the court will not grant the information, at the instance 
of a corporator, who was present and concurred in the election 
which he seeks by the application to impugn, even although 
at the time he was ignorant of the objection which he now 
makes to it ; R, v. Trevenan, 2 B, Sf" A. 339 ; or that he was 
present at and concurred in a former election of another bur* 
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0N1, when tke nine okQection wm ttkeo and ovcmiledh ami 
he TOted for the par^ then elected. R. t. PaHi^m, 1 B. ^ uiA^ 
€90. So, a oorporator, who haa ^roted at an election of cor- 
porate ofiSoen, ia not a competent rdator to iaapeach. that 
electioo, on the ground of aa ol^ection to tfaepiendiiigofl&oer ; 
at least not without ahowing that he was igDoraat of the 
objection at the time he voted. A. ▼. Sli^he, SB^Sf O. 240. 
And where it appeared that the relator was the kgal adviser 
of the defendant, and had advised him that he had been duly 
elected, the court refused the informatioo. R. ▼. Pagpaa^ 
i Ckit. 369. So. where it appeared that the r^itor had 
agreed not to enforce a by-law, upon which he now groonded 
his attempt to impeach the defendant's title, the court reftised 
to grant the infoimatioB. R, y. Afortiocft, 3 T. R. 300. But 
fistmeily, when taking the sacrament was by law a neoeaaary 
qvalifieatiQn for acorporate office, and an ^^plicatiaa was made 
for an information in the nature of a qu9 wtarraniB against a 
ma3ror, ftc on the ground of his not having taken the sacta- 
meat the necessary time before his election, it was hcdden to 
be no objection to the relator that he concurred in the 
election; because the defect was a latent one, arising from 
the omission of an act required by the statute. R. v. Smithy 
3 T. R. 573. But it is no objection to the relator, that he 
frequently acted with the party* against whom he now ap- 
plies, in corporation business, during two years after such 
party's election, if it be not shown that he concurred in the 
election^ R, v. Benney, I B. Sf Ad, 684 ; nor is the relator 
disqualified, merely because he had formerly taken part in 
9th«r elections, where the same irregularity now complained 
^ occurred, if it were not then noticed, /d. So, upon an 
application against a person for exercising the office of alder*' 
man, his dection to which office had been opposed by the 
relator, it was no ol^ectioQ to the latter that he did not 
afterwards oppose the defendant's electfon to the princ^al 
office of magistracy^ to which that of alderman was a ne- 
cessary qualification; or that he afterwards attended at or 
concurred in corporate meetings at which the defendant pre- 
sided or was prewnt in hia official chancier. JS. t. Ckarke^ 
1 Bast, 38. Even where the information applied for* would 
have the effect of dissolving the corporatiim, it was holden to 
be no oki^ion to the relator, that he attended at the dectkia 
of the mayor, which he now in^ieached on the ground of the 
eorporation betng then ^saotved by the loes of an infeeBral 
put, or that he tiken voted for another candidate^ and aAcr-^ 
wards attended other corporate meetings at which snch nsfor 
presided, A. v. Morris, and R, v. Sietoart, 3 JSss^, 213. 
Also, if the application be made on the affidavits of sevenl 
persons, ail of whom, but one, concurred in the dedion 
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foq^ to be iaqpcubed, it ^riD be ao obj^etioiu pcovifM tlMt 
such (we «idw faimseIC ta be the rdttor. ft. ▼. Sfmmmt^ 
AT.JL 233. 

Kor vSLthe coort gniit an infonDation hi ^k aatuic of ft 
41M te«mni<i» agnast a oorpoi«tor, where the relator's title, mt 
^ title of tfaoae under vhom he dairas. has the same defect 
for lAich he aeeks to inpnga the title of the defendant 
£.T.GkuB^, 6 7.12.503. Jnd see ft. v. Boiui, 2 7*. ft. 767« 
ft. T. ONoe0, 6 i>. 4r ft. 336. ft. y. Bmekm, 1 Alcoek Sf Na^ 
pier, 113. 

So, where from dicamatances stated in the aiBdavits a greet 
degree of sasfncion was thrown npon the motives of the re- 
lator, and where tlie conaeqeence of the information would 
be the dissolution of the corporation, the court refused to 
grant it. ft. t. TVviMfim, 2 B. S^ A. 479. And Me ft. y. Bm- 
neff, I B. Sf Ad. €64. The court also refused to grant an in* 
foniation against an officer of a corp(»ation, established by 
cbarter in parsuanee of atat. 7 W. 4 & 1 Vict, c 78, a. 49* 
where k af^pearcd that tlie object of prosecuting such infer- 
maticHi was to try the tegality of the charter, ft. y. 7Viy<or« 
11 Ad. 9f jBI. 949. Bat it will be no objection to grantiog the 
iafonnation, that tbe rdator, in applying for it, is ac t u a ted 
bf party spirit, ft. y. Bcmwy, \ B.8f M, 664. 

Whore it appeared that the relator was a person in low 
and indigent circumstances, and that there was strong ground 
of suspicion that he was applying, not on his own ac- 
coont* or at bis own expense, but in collusion with others* 
the court held that this was no objection to his being r^tor ; 
they held, however, that under the circumstances, he should 
give security for costs, ft. v. WokeUn, \ B, 8f Ad. 50. 

We have seen {ante, p. 115» 120) that an information against 
a body of persons, for daiming to act as a corporation, will not 
be granted at the instance of any individual relator, but must 
be filed (if at all) by and in the name of the attorney- general. 
ft. Y. Ogden^ 10 B. 4r C. 230. 

In cases not within the stat. 9 Ann. c. 20, where the infor* 
matioB iB not required to be filed by the attomey-generalr 
ex ifffido, the court will in general observe the same rules* 
vith respect to the party applying, as with respect to the 
rdator in cases under the statute of Ann, as far as the same 
are i4)plicable. But it is not required in such cases that the 
applicant ahaU be named as relator in the informatioo* 
although it is usual in practice to do so. 

The court, however, in all cases, may say who shall have 
the management and conduct of the information as relator. 
And where rules nisi for 9110 warranto informations were ob- 
tained against aeveral persons for exercising the office of 
alderman, on the ground tlMt they bad been unduly elected ; 
and pending such rales, a burgess, in whose room one of 
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the parties had been elected, moved the court that, if the 
Eoles were made absolute, the management of the prosecu- 
tions might be transferred to himself, alleging that he had 
been improperly displaced, and had contemplated moving for 
quo warranto informations against the parties elected ; that 
the informations now in question had been moved for col- 
lusively, by persons of a certain political party in the borough, 
adverse to his own, and the same with that of the parties 
dected; that the relator was in low circumstances, in the em- 
ployment of the attorney prosecuting the rules, and that the 
attorney had employed the same agents in London to instruct 
counsel on both sides, for and against the rule ; — in answer, it 
was stated that the motions were made bonA. fide and without 
collusion, for the purpose of trying the point of law, that 
the course complained of had been taken for the purpose of 
having the question discussed adversely at the least possible 
expense, and that the relator was interested in the aflfisirs 
of the borough, and had obtained the rules for the sole por> 
pose of having the question decided, and not at the request 
of the attorney, but was liable to him for costs : — ^the court, 
however, on making tiie rules absolute, ordered that the 
management of the prosecutions should be transferred as 
prayed, although they were of opinion that the facts stated 
did not show collusion, or a design on the part of the original 
prosecutors to obtain any undue advantage, but they thought 
that the proceedings should be conducted in such a way that 
no suspicion should attach to them, and therefore made the 
order as prayed. R. v. Atderson et al,, 11 Ad. i^EL3» 



SBCTION IV. 

Motion and Rule. 

4ffidavits.'] By R. G. M. 3 Vict., no rule shall be granted 
for filing an information in the nature of a quo warranto, 
" unless at the time of moving, an affidavit be produced, by 
which some person or persons shall depose upon oath, that 
such motion is made at his or their instance as relator or 
relators; and that such person or persons shall be deemed 
to be the relator or relators in case such rule shall be made 
absolute, and shall be named as such relator or relators in such 
information, in case the same shall be filed, unless this court 
shall otherwise order." It is not sufficient for the party to 
swear that if the court grant the information, it is his in- 
tention to become really and bond Jide the relator ; but the 
affidavit must be made in the terms of the rule. R. v. Hedges, 
II Ad. 8f El, 163. But where the deponent stated that he 
had directed an api^ication to be made for the rule, and that 



the aame ** vriU be made at the instance of thii deponent as 
relator, and that this deponent shall be deemed to be the 
idator, in case such rale shall be made absolute, and shall be 
named as soeh in the information in case the same shall be 
tied, unless the court shall otherwise order," — ^the affidavit 
was holden sufficient. R, y, Anderson, 2 Ad. Sf EL 740. This 
affidavit must also show, upon the face of it, that the deponent 
is such a person as may be relator. See ante, p. 125. And he 
must be the relator afterwards in the information, and 
throughout the proceedings, unless the court otherwise 
order; but where the person named as relator in the affi- 
davit was obliged to go abroad upon his private affairs, and 
althoogh he intended returning, the time of his return was 
uncertain, the court, at his instance, substituted anotber 
relator for him, the new relator to be liable to the same 
extent as the former one ; and this, although the application 
was made twelve months after the motion for the writ, and 
after the rule had been made absolute. R» v. Quaile, 9 DowU 
548. See also R. v. Alderson, 1 1 Ad, 8f EL 3, anie, p. 128. 

Besides this affidavit, there must be an affidavit or affidavits 
showing that the defendant exercises the office in question. 
R, V, Sly the, 6B,SfC. 240. R. v. Norwood, 2 East, 177 ; and 
see ante, p, 116, and stating facts showing that he has no legal 
right to the office, and showing a clear right in some other 
person. Where the question depends upon the validity of the 
defendant's election, the affidavit usually sets out a copy of the 
diarter, or other matter, by which the election to the office is 
regulated ; and then it shows that the election, as it really 
was conducted, was altogether void, or that so many of the 
votes given for the defendant were invalid, that he was really 
in a minority, bee R. v. Mashiter, G Ad. if El. 153. It must 
state also that the charter was accepted, and that the usage 
has been in conformity with it, R. v. Barzey, 4 M. 8f S. 253, or 
show any usage there may have been, in favour of the con- 
struction the applicant wishes to be given to the charter, 
although differing from (hat which might otherwise be 
deemed the construction of it. R. v. Head^, 1 B, 8f C. 49C. 
It is not necessary that this affidavit should be made by the 
rdator himself; it may be made by any person who can swear 
to the facts, even by a person who, hy reason of his having 
concurred in the election, or the like, could not himself have 
been the relator. R. v. Brame, 4 Ad. 8f EL 664. R. v. Parry, 
6 Id. 810. R. V. Symmons, 4 T. R. 223. It may be necessary 
to notice that by stat. 32 G. 3, c 58, s. 3, if any person against 
whom such an information shall be exhibited, shall derive title 
under an election, nomination, swearing into office or admission 
by any person, the title of such person against whom such in- 
formation shall be exhibited, shall not be defeated or affected 
ff3 
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V7 nmum. or on accomtt of any defect in the til3e of sucb 
person or persons so decting^, nominating; swearing into 
office or admitting, in case soch persons under wlions title 
shall be derived as aforesaid was or were in escerdse d« fadQ 
of the franchise or oiRce (in virtue of which he or they so 
eleeted» nominated, swore in m* admitted) at a pefkMl six 
years at least previous to the time of filing soch infomuu 
tion, and his or their title shsll not have been qoestioned b j 
any legal proceeding carried on with effect. 

These affidavits must be intituled " in the Qoeen's Bcim:!^ '* 
only, and not in any cause. 

Prevknu notice, in the au€ of corporate ^^fee^-} By atat. 
6 & 7 Vict. c. 89, s. 5, after reciting that it is expedient to 
render certain proceedings by way of quo warranto or man- 
damus, so far as they affect corporate offices in boroogiis, 
more summary and expeditious, it is oiacted that **in all 
cases of intended application to the court of Queen's Bendi* 
either for a mandamus to proceed to an election of any cor- 
porate officer or officers in any of the aforesaid boroughs, or 
for an information in the nature of a qtiOfcarranto against any 
person claiming to be a corporate officer of and in any of the 
said boroughs, it shall be lawful for the party intending to 
make such application, to give notice in writing thereof to the 
party to be affected thereby, at any time, not less than ten 
days, before the day in the said notice specified for making 
such application ; — ^in which notice shall be set forth the 
name and description of the party by whom such applica- 
tion will be made, together with a statement of the grounds 
thereof; — and at the same time to deliver with such notice a 
copy of the affidavits whereby the application will be supported ; 
— and thereupon it shall be lawful for the said last-mentioned 
party to show cause in the first instance against such appK- 
cation ; and if no sufficient cause be shown, it shall be lawful 
for the said court of Queen's Bench, on proof of the due 
service of such notice and statement, and of a delivery of a 
copy of such affidavits as may be used for the purpose of 
supporting such application, to make the rule for such man* 
damus or information absolute, if the said court shall so think 
fit. in the first instance, and also, if they shall so think fit, 
to direct that any writ of mandamus thereby ordered to be 
issued, shall be peremptory in the first instance, and also that 
the venire in any information thereby ordered to be filed, 
shall be laid in the county of Middlesex or in the city of 
London, and that the issue or issues of fact thereon, if any, 
shall be tried at the sittings at Nisi Prius of the said court at 
Westminster or in London, by a jury of the same county or 
city respectively." This statute has been holden not to extend 
to burgesses. R. v. Milner, MS. H. 1844. 



It U optioBal of ooarae with the lektor, whether he give 
thi» notioe or not; if he do not* and in all casea not widus 
the above statate, the motkm ia for a rule nitL 

Molum and Rule.'} If the caae be auch that you can fjat 
the notice abofve*mentioned. and if it have been duly pven^ 
then, having prepared the affidavits mentioned ante, P-l^ 
move for a rule on the day after the time specified in tbe 
notice, or any subsequent day in the same term, lor leave to 
file the information; against which, the parties complained of 
may show cause in the first instance ; and the court, if they 
grut it, will grant a rule absolute in the first instance. But 
if it be a case in which such notice cannot be given, or 
if so notice be given, the motion is for a rule nm only. 

Draw up the rule at the crown-office, and serve it. and, if it 
bearulenin, make an affidavit of service. Also^if itbearult 
nisi, it most specify the objections intended to be raised by 
the prosecutor on the pleadings ; for by R. H. 7 & 8 G. 4^ 
ndting that much vexation and expense had been occa- 
sioned to defendants in informations in the nature of quo 
warranto, by the practice of raising issues upon various mat- 
ters distinct from the ground on which the information was 
granted by the court, — it is ordered that " the objection, in- 
tended to be made to the title of the defendant, shall be spe- 
cified in the rule to show cause ; and that no objection, not 
so specified, shall be raised by the prosecutor on the pleadings, 
without the special leave of the court or of some judge 
thereof." 

The defendant, on being served with the rule nid, or with 
the notice above-mentioned, must prepare his affidavits in 
answer, intituled "In the Queen's Bench," and instruct 
counsel to show cause against the rule. These affidavits may 
negative the facts stated in the applicant's affidavits. See 
R. ▼. Helleston, 3 T, R. 311. R. v. Newlmg, 3 T. R, 310. 
J2. V. Wardroper, 4 Burr, 1963. 2024, or any other fact neces- 
sary to support the application. They may show that the 
office or franchise in question is one for which an information 
in the nature of a quo wairanto will not lie ; R, v. Lowther, 
2 IaL Raym, 1409. 1 Sir. 637. IbboUon'a case, Co. t. Har^ 
wick, :^61. R, V. Catm. Andr, 15. R, v. Dawbeny,. 2 Sir. 1196« 
R. V. Shepherd, 4 ST. H. 381 . R. v. Carmarthen, 2 Burr, 869, 
1 W. BL 187 ; and tee ante, p. 120, 122 ; or, that the defendant 
not in fact exercised the office ; JR. v. Pomonby, Say, 245. 
R. V. WhitueU, 5 T, R, 85; or' bad resigned before the rule 
$uH obtained ; R, v. JVarlow, 2M.8fS,T5; or they may show 
&cts from which it will appear that the defendant is really 
entitled to the office or other franchise ; or that his right to St 
has been already determined on a mandamus, 2 Hawk, c. 26, 
4. 9, but the fact that the defendant's title had been before 
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impeached by a simflar information, which was afterwards 
abandoned, is not of any weight; R. v. Btmd, 2 T. R. 767 ; 
or they may show that the defendant executed the oflSce more 
than six years before the rule nisi was granted ; tee ante, p. 1 23 ; 
or that so great a number of derivative titles would be affected 
by a judgment against the defendant, it might have the effect 
of dissolving the corporation. R, v. Farlo, Cowp. 59. R. y. 
Trevenen, 2 B, ^ A. 419. See R. v. Parry, iuifra; and see 
ante,p, 127. 

The rule is then argued, in the same manner as ordinary 
rules in civil cases, and is tlien made absolute or discbai^ged. 
If the law be clearly for the applicant, the court of course will 
make the rule absolute. Or, if the question be one of doubtful 
law, the court will in general make the rule absolute, in order 
that it may be fully investigated ; R. v. Carter, Cowp, 58 ; for 
the court will not decide the matter upon the rule, if the 
question be new or doubtful. R. v. Godwin, 1 Doug. 397. 
But if the applicant have failed to make out a sufficient case, 
or the affidavits of the defendant show that the applicant 
has no case, the court will discharge the rule. And besides, 
as it is discretionary with the court to grant or refuse the 
information, they may refuse it, if they think the justice of 
the case requires their doing so, even where a good objection 
to the defendant's title is shown ; and therefore where the 
assessors at an election of councillors for a borough were 
objected to, as having been assessors for the borough, 
and not for the mayor's ward, and no satisfactory answer 
was given, still the court refused the rule for the informa- 
tion, on the grounds that no fraud was imputed, that no 
mischief appeared to have been done, that the prosecution (if 
successful) would probably have the effect of dissolving the 
corporation, and that the prosecutors appeared to have that 
intention. R. v. Pnrry, 6 Ad. 8f El. 210. 

If the rule be discharged, the court will not a second time 
entertain an application by the relator against the same party, 
in respect of the same office or franchise. Even where a 
relator had twice obtained rules nisi for informations in the 
nature of a qiio warranto, calling upon a party to show why 
he exercised the office of mayor of a borough, and which 
rules were discharged upon cause shown, the court refused 
to allow him to make his objection to that party a ground 
of objection to his successor in office, upon an application by 
him for a quo warranto information against the latter. R. v. 
Langhom, 2 Nev, 8f M. 6\8. 

If the defendant be not reedy to show cause at the time 
appointed by the rule, the court, if satisfied with the reason, 
will enlarge the rule to some day in the same or in the next 
term ; or if, from a pressure of business, the rule cannot con- 
Tcniently be disposed of within the term, the leading counsel 
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OD both sides may consent to its being enlarged. A nde la 
dzawn up accordingly, and is the same in form as the role 
<">'^> P- 37, except that the undertaking of the defendant 
therein, instead of being to appear and plead, is merely "to 
^tpear thereto immediately/' 

CotU of the motion.'] If the rule be made absolute, in cases 
within the statute of Ann (ante, p. 1 18), the relator viU have a 
light to have the costs taxed to him, if he have judgment ; but 
in other cases the prosecutor will not be entitled to them* 
See R. V. WdUis, 5 T, R, 375. 

But if the rule be discharged, it is entirely discretionary 
with the court, to discharge it with costs, or not. If it appear 
that the relator, in his affidavits, has suppressed any material 
iacts, the court will discharge the rule with costs. R, v. Hughes^ 
7 B.^ C.119. So, if the affidavits on the part of the defend* 
ant disclose a very strong case in favour of a corporate fran« 
chise, and against the application for an information quo 
vjorranto, the court will discharge the rule with costs. R. v. 
Wardroper, 4 Burr. 1963, 1 Boat, 41 n. But in other cases, 
the court seldom give costs. The court however will in some 
cases grant costs as against a person who has merely made an 
affidavit in the case (although he be not the relator), if he be 
attorney ; but not otherwise. See R. v. Greene, 1 1 Law J. 28 1 qb. 

Security for costs.'] The court will not order the relator 
to give security for costs, merely on account of poverty, 
R. V. TVynne, 2M,8^S. 346. But if it appear that he is a mere 
tool in the hands of others, and is moving for the information, 
not really on his own account, but to answer the purposes 
of another, the court will interfere in this way. Where in 
answer to a motion for an information quo warranto, it was 
objected that the party applying was in low and indigent cir^ 
cumstances, and that there were strong grounds of suspicion 
that he was applying, not on his own account or at his own 
expense, but in collusion with a stranger : the court held this 
to be no objection to granting the information ; but they re- 
quired security to be given for costs. R, v. Wakelin, IB, 8^ Ad, 
50. See R, Trevenen, 2B.8f A, 339. 

Rule to consolidate^ A relator cannot file one information 
against two or more persons for that which is a several usur- 
pation by each, but a separate information must be filed 
against each person. But in cases within the statute of Ann, 
(ante, p. 1 18), it is enacted that if it shall appear to tlie court 
that the several rights of divers persons to the offices or 
franchises therein mentioned, may properly be determined on 
one information, the court may give leave to exhi'it one 
such information against several persons, in order to try their 



gHpcttlve x^{hteto tiichqiteet orfeMicMwwi 9^mu^c. 20, #.4. 
Aad tte CMrt ordeied fimr iaf omntioni qu» warranio to be 
COBMtidatod into oiie» wkoc H appeund tba tbe sapenlrifl^ 
ivere prapcriy detenBinaUe Ib one infonnstioii. 12. ▼. CWIoi^* 
fcood, 1 Burr. 573. The court ift avcb a cmo menfy oider 
that the proeecutor shall try one informatioa only, ^thont 
firing any ocder aa to citber paity heing boiuid bjthe lemlt. 
iLr.Cmmm»1Jd.^BLt8&. But wider thU pnyviaioB of 
the itatate, the court will not comoiMate aeveial infonnBtiaai 
ligHiist aevcral periena for ^atiact oficet; but there mnat he 
a distinct information against each, to cnidile each to '**«^'^t. 
iLY.WMmD,2M.9fS.15. ABdoatheotfaerhuid, there is 
QO oldection to one notion or rule mm for an inlbrmatioii « 
informations agahiat two or pune persons, althou^ the omci 
)>e such that the informations, if granted, must be severri 
against each, and not joint agsinst alL R. v. MUner, MS. B. 
1844. 



BICTtON y. 

The /«^/bmiafMfi, and how fled. 

Recognizance^ The relator, before process can issue upon 
the information, must enter into a recognizance, in twenty 
pounds, conditioned effectually to prosecute the informatioii, 
and to abide by and observe such orders as the court shall 
direct, — ^in the same manner precisely as upon criminal in- 
formations, {see ante, p. 39), the stat. 4 & 5 W. & M. c. 18, s. 2, 
relating equally to informations in the nature of quovjarraaio, 
and to cximinal infornuitions. It may be acknowledged either 
before the Queen's coroner and attorney, at the crown-office, 
or before a justice of the peace of the county ; and in the 
latter case, it must be immediately transmitted to the crown- 
office, to be filed therein. 

Form of the Recognizance. 

Same <u thejbnn antCtp. 40, to before the Queen herself] in the iud 
the reordi] Upon condition to pro- coort, to ihow by iHmt 



secute with effect a certain infiw^ he daiiiM to be of the b 

motion in the nature of a quo war- of » in the ooontj of 

ranto exhibited against him by [the whereof he is Impeached, and to 

«aid] C. F. R., e8quire,[coroner and do and perform aH such ordav and 

attorney of our said LadytheQueenin things aa the said ooort shaU dinet 

the court of our said Lady the Qneen, Sn that behalf. 

. Informatwn.'\ Gret the information drawn by counsel ; en* 
gross it upon parchment; and, the rule being made absolute. 



^y Imf&rmaUon. 



ll» 



and the reBognomce to piOMCute being iUed» get the infonw. 
tkm signed by the Qaecn's coroner and attorney, (pay 6«. Sd.\ 
and file it and the recognizance in the orown-office ; pay if. 

Form of a Quo WamaUo InfornuOUm, 



Of [Hichaelmu] term, in the eiglOh 
' year of the reign of Q^ecn Tie- 
toria. 
OBmMdgeshire to wit : Be it r»- 
BMBiberad tliat GhBriee Fraaeie Bo- 
binsott, esquire, coroner and attorney 
at our Lady the Queen, in the court 
of oar Mid Lady the Qoeen befoie the 
Qneen henrii; who praeecuteth for 
our said Lady the Queen in this be- 
half; in his own proper penon oometh 
here into the court of our said Lady 
the Queen before the Qne«i herself 

at Westminster, on the 

day of in the same term^ and 

for our said Lady the Queen, at the 
relation of J. S. of the borough of 
A. in tlie county of C. aforesaid, 
gentleman, aooMdfag to the fomi 
of the statute in sudi case made and 
provided, giveth the court here to 
understand and be informed that 
[the borough of A. in tin county of 
C. a&resaid, is an andeiU borough, 
and that the burgesses of the said bo- 
rough for divers to wit, ten years 
next before the passing <rf an Act of 
Parliaokrat made and passed in the 
sixth year of the reign of the late 
king WiUiam the Fourth, Intituled 
*' An Act to provide for tlie regula- 
tion of Municipal Corporations in 
England and Wales," and until the 
making and passing of the said act, 
that is to say, until the — ^ day of 

, in the year of our Jxird , 

were, one body corporate and politic 
in deed, faet, and name, by the 

name of ; and since the said 

making and passing of tlie said act, 
that is to say, firmn and after tlie 

said day of ^ have been 

and still are one body corporate and 

politic by the name of , of the 

borough of A. in the county of C, 
to wit, at the borough of A. in the 
county of C. aforesaid; and that 
within the said boron^ pursuant 
to the provisions of the said act, 
there hath been, and stiU of right 
6ught to be one mayor, divers, to 

wit, aldermen, and divers, to 

wit, councillor^ of the said 



borough, to be dected in the ma»* 
met in the said act spedAed ; and 
that the oAce of ['« mayor" *<al- 
denmn" or ^councfllor"] of the 
said borough, ever since the 
making and passing of the said act 
hath been and still is a public 
ottoe, and an office of great trust 
and pre-eminence within the said 
borough touching the rule and go- 
vemmeut of the said borough, and 
the administration of public Justice 
within the some, that is to say, at 
the borough of A. in the said 
county and that J. N., late of the 
boroui^ aforesaid, in the county 

aforesaid, gentleman, on the 

day of in tlie year of the 

reign of our sovereign Lady Tic- 
toria, by the grace of Ood of the 
United Kingdom of Great Britain 
and Ireland Queen, defender of the 
faith, at the borou^ aforesaid, in 
the county aforesaid, did use and 
exercise,andfrom thence continually 
afterwards to the time of exhibitii^r 
this information hath there used and 
exercised, and still doth there use 
and . exercise, without any legal 
warrant, royal grant, or right what- 
soever, the office of ["mayor " or 
** alderman " or " councillor"] of 
the said borough, and for and durii^f 
all the time last aforesaid hath there 
claimed, and still doth claim, with- 
out aiqr legal warrant, royal grant, 
or right whatsoever, to be [maycur} 
of the said borough, and to have, 
use, and ei^oy, all the liberties, 
privil^^, and franchises to tte 
office of [mayor] of the said bo- 
rough belonging and appertaining ; 
which said office, libertieR, privi- 
leges, and franchises, he the said 
J. N. for and during all the time 
last aforesaid, upon our said 
Lady the Queen, without any I^al 
warrant, royal grant, or right what- 
soever, hath usurped and stUl doth 
usurp, to wit, at the borough of A. 
aforesaid, in thei county aforesaid : 
In contempt of our said Lady the 
Qaeen, to the great damags and 



IM Quo WarraniOm' 

pnrfndiee of her royal pterogKOve, agBiint him the Mid J. N. in nil* 
and ■gaintt her crown and dignity, behalf, to make him answer to our 
And therefore the said coroner and said Lady the Queen, and show by- 
attorney of our said Lady the Queen what authority he claims to have, 
prayeth the consideration of the use, and ei^oy, the office, llbertiea^ 
oourt here in the premises, and that privileges, and franchisee aforesaid, 
due process of law may be awarded 

lo cases within the statute of Ann, the person at whose 
Instance the rule was obtained, must be named as rehitor in' 
the information. Ante, p. 125. This is not necessary in other 
cases ; but it is usual in practice to do so. 

It has been already mentioned {ante, p. 118), that there 
cannot be a joint information against two or more persons, for 
that which must be deemed a several usurpation by each ; but 
there must be a separate information against each of the 
parties ; and afterwards the court may, if they think fit, con- 
solidate them. See ante, p, 133. 



sicnoN VI. 
Ptoceis. 

The process is the same as upon a criminal information, 
namely, by writs of subpoena and attachment. 

Engross the subpoena upon parchment, indorse upon it the 
name and address of the attorney suing it out, get it signed, 
sealed and entered at the crown-office (pay 5s,), and serve a 
copy of it. 

If the defendant do not enter an appearance within four days 
(not including Sunday) after the return of the subpoena, and 
exclusive of the return-day, then, upon making and filing an 
affidavit of .the service, you may in the same manner sue out 
an attachment, deliver it to the sheriff, and have the defendant 
apprehended. But if the attorney-general file the information 
ex qfficio, against a body of persons, claiming to act as a cor- 
poration, then instead of an attachment, it should seem that 
the proper process would be a distringas. 

These writs are tested and made returnable on a day certain, 
either in or out of term; and the attachment, although it 
cannot actually issue until after four days from the return of 
the subpoena, as above mentioned, must be tested on the 
return-day of that writ. Reg. 5. 

Or if the rule nisi for the information have been enlarged, 
as in that case we have seen {ante, p. 132, 133) the defendant by 
the enlarged rule undertakes, in case such information shall be 
exhibited, to appear thereto immediately, — it is unnecessary 
in such a case to sue out process ; but instead of doing so, 
you may serve the defendant with a notice of the information 
being filed, and if he do not appear, move for an attachment 



Process, 
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agiiiist him for not perfonning his undertaking, or moye that 
the prosecutor may be at lib^ty to enter an appearance for 
him. If it be intended to move for an attachment, the above 
notice must be peraonaUy served. 

Of course, before any of these proceedings had, the pro- 
aecator must have entered into the recognizance, mentioned 
onto, p. 134. 



Subp€ma to answer to the IftfomuUion. 



this writ against the within-named 
J. N., upon an information in the 
natare of a quo warranto, exhibited 
against him by the said C. F. B., 
in the said court, to show by what 
authority he tl^ said J. N. claimeth 
to be r&c], whereof he is im- 



The form of the nibpaiui it the 
tame as that ante, p. 45, Imtmuet 
he mdareed thmt : Charles Francis 
BoMuflcm, eaq., eorooer and attor- 
ney of our Lady the Queen in tlie 
court of our said Lady the Queen 
before the Queen herself, tor our 
said Lady the Queen, proseeuteth 



The afiSdavit of service may readily be framed from the form 
given ante, p. 46. 

Attachment to amwer to the Iiiformatwn. 

VicrOBiA, &c To the sheriff of 

, greeting : We command you 

that you do not forbear, by reason 
of any liberty in your bailiwick, but 

that you attach J. N. of , 

if he shall be found in your baili- 
wick, and him safely keep, so that 
you may have his body before us, 

at Westminster, on the 

day of , to answer to us upon 

a certain information in the nature 



of a auo warranto, exhibited 
against him by C. F. R., esquire, 
our coroner and attorney, in our 
court before us, to show by what 

authority he claims to be , 

whereof he is impeached ; and that 
you have there this writ. Witness^ 
Thomas Lord Denman, at Westmin- 
ster, the day of , in the 

year of our reign. 

By the Court. 



Notice^ in case of an enlarged Rule. 



Copy the enlarged rule, contain- 
ing the undertaking to appear, 
and write the fdOowUkg notice 
at the foot : 
In the Queen's Bench. 

The Queen v. J. N. 
Take notice, that in pursuance of 
the abore rule, an information in 
the nature of a qtto marranto hath 
been filed in the court of Queen's 
Bench against the abore-named 
defendant by C. F. Bobinson, es- 
quire, the Queen's coroner and 
attorney, to show by what authority 

he claimeth to be ; and that 

he is hereby reauired to cause an 
appearance to be entered in the 
said court thereto. Immediately, in 
pursuance of his undertaking con- 



tained in the above rule. And in 
default thereof, the said court will 

be moved on the day of 

instant, or so soon after aa 

counsel can be heard, that the pro- 
secutor be at liberty to enter an 
appearance thereto for the said de- 
fendant, [or that an attachment 
may issue against the said defend- 
ant for his contempt in not per- 
forming his said undertaking.] 

Dated this day of , 1844. 

Yours, &c. 
C. D., solicitor for the 
prosecution. 
To J. TX. the above-named 

defendant, and to £. F., 

gentleman, his attorney 

or agent. 



As to the dutringat, where necessary, see ante, p, 46. 



QuoWammio. 



ncrravTH. 



The defendant should enter an appearance, withia four dajs 
exdttsi^ after the return-day of the aiUqicena, (not indading: 
Sunday), if he would avoid heiag appiehaided under the 
attachment. But if apprehended under the attachment, then, 
iqK>n entering an iqipeaTance^ the deftndant may sue oult a 
init of jtqMrMdfloi; and he diachaiged^ 

Or. if the rale be adaiged, thco, if tiK proaeaotar gsve the 
notice mentioned tmU, p. 136^ 137, the defendant must take 
care to enter an appcuanoe hdbie the day mentioned in the 
notice.otherwise the prosecutor may cHher enter an iqppearaiice 
for him, or move for an attachment, according to the terms of 
oBDOtioe. 

SSCTIOir VTII. 

The Pleadmgt. 

Ride U pltad.'] After the appearance has been entered, if tiie 
defendant do not {dead, the prosecutor may compel him to 
plead either in term or Yacation, by obtaining aaide4»r rule 
at the crown-office, (pay I j.)» and aerring it upon the defend- 
ant or his attorney. This role expnes in eighteen days after 
service; Reg. 16; and if the defendant do not plead within 
that time, the prosecutor, on fiUng an affidavit of the service 
of the rule, may sign judgment by default at the opening 
of the office on the morning oi the 19tb day, unless an order 
of the court or a judge, extending such time, shall hare been 
obtained and served, and in such case judgnient shall not be 
signed until the day after the ezprntion of the tune granted 
by such order. Reg. 16, 18. 

If the defendant require time to plcad^ he may obtain a 
judge's order upon sunnDoasibr that pvoposc; upon has under- 
taldng to take short notice of triaL 

Judgment as for want of a plea, ii signed merely by an 
entry in the book at the crown-office; tee mnte^p. 60, 61 ; pay 
ft. for thefint defmimiX, 3«. 6d. fsr meh </ the others, if €tttf. 
You may then tax your costs, and sue out execution for them, 
as hereinafter directed. 

Disclaimer,'} Analogous to the plea of guQty, in the esse of 
criminal informations, {see ante, p. 60), is the jdeaof diadaimer 
in informations in the nature of a quo tearranto ; that is to 
say, the defendant may disdaim upon record any light to the 



i in queitioiiv and ooDfien that he hts amiped it. Where, 
spon Uw court wffl give judgiaeiit of outer, and tint the 
relator Teoover his costs. If tiie defendant appear by attorney* 
he should sign a varxant to diadaioi» before tlie disdainier is 
entered. And if alter plea, the defendant wbh to diadaim, he 
oraat enter a retraxit of the plea, and then -ffle a disclaimer; 
for leave to enter vfaicfa retraxitf a judge's order may be ob- 
tained, or, by oooaent, it may be made the sabjcct of a side- 
bar nde to be obtsined i^ the crown-oflkse ; and opon pro- 
dadns such order or lide-bar rule at the crown-office, tlie 
fvfradR^ will be entered, tlie disdaimer filed, judgment signed, 
and costs taxed. Or, if the defendant enter a rttrwcit only, 
the prosecutor may thai sign judgment as for want of a plea, 
wdiich wffl have the tame effect as if the defendant had filed a 



Engross the disdaimer on paper, get it signed by coonsd, 
and file it at the crown-office. 



Form of Disdaimer. 

la the Queen's Bench. dear but that he hath wnrped upon 

term, 8 Viet. our eaid Lady the Queen, without 

J. y. aU. Tha Queen. any legal ijrarrant, royal grant or 

'.Aad Boir, tfyit is to wy, on the ri|^ whatSoeyer, the Mid office, 

day of 9 ia the same tens, liberties, priyileges, aad fraacUsei, 

befive met said Lady the Qneen, at in the said infiinnatioa above- 
Westminster, Cometh tlie said J. N., mentioned, and conl^sseth and ac- 
by "bin attorney \or in his own pro- knowMgeth the said usurpation, 
per persoa], and haviaf heaid tte in manner and form as in the said 
intanation read, salth, tiiat lie inlbrmation Is above alleged. Aad 
doth altogether discTaim and dis- thereupon he potteth himself upon 
avow tin office, libertfes, privileges^ the mercy of our said Lady the 
aad franchisee, in the saidinform*- Qneen. 
tioa above, ipeciflwt, aad eannot 



Pfca.] There is no general issue or plea of not guilty. 
If the defendant admits himself to be guilty, he pleads a dis- 
daimer, as above-mentioned. But if he be not guilty, he 
states his title spedaDy in a plea, concluding with a special 
traverse, "without this that the said J. N. hath usurped, or 
doth usurp, the said office, liberties, privileges and franchisea 
upon our said sovereign Lady the Queen, in manner and 
form as by the said information is above supposed." 

Plea. 

In the Queen's Bench. fore our Lady the Queen at West- 

tetm, 8 VicL atinster, coaMth the aforesaid J. N. 

J. N. ate. The Qaeea. by C. D. his attorney; and having 

And now at this day, that it to heard the said information read, 

say, on in the same term, be- satth, that uader colour of the pre- 



140 Quo Warranto. 

mlMf In the said Inibnnatlon con- offlce of [alderman] of the said bo- 
talned he is grievouslj vexed and rough, and hath there daimed and 
disquieted, and uiOustly, because, yet doth there claim to be one of 
protesting that the said Information the [aldermen] of the said borouerb, 
and matters therein contained are and to have, use and ei^Joy all tbe 
not sufficient in law, and that he liberties, privUeges and franchises 
the said J. N. Is not bound by the to the office of an [alderman] of the 
law of the land to answer thereto ; said borough belonging and apper- 
yet for plea in this behalf the said taining,asitwaslawftilforhimtodo : 
J. K. saith that our said Lady the Without this that he the said J. Jf^ 
Queen ought not ftirther to impeach hath usurped or doth usurp tlie said 
or trouble him by reason of the office, liberties, privileges and Aran^ 
premises in the said information chises upon our said sovereign Lady- 
contained, because he saith that the Queen, in manner and form na 
[if pari of the information eon^ by the said information is above 
stituteapart of the d^endanVe supposed; all which said several 

titUt— "true it is that ; but matters and things he the said 

the said J. N. Airther saith that J. N. is ready to verify, as the 

\ and the said J. "S. ftirther court here shall award : Wherefore 

saith that : ^c, etcUing the he prays Judgment, and that the 



eeveraifacU cotutituting hie title aforesaid office, liberties, privileges 

So the qffiee.] By virtue whereof and franchises, in form aforesaid 

he the said J. N^ during all the claimed 1^ him the said J. N., may 

time in the said information in that for the future be allowed to him, 

behalf mentioned, at the borough and that he may be dismissed and 

aforesaid, in the county aforesaid, discharged by the court here of and 

hath used and exercised, and still from tbe premises above laid to his 
doth there use and exerdse, the said 



Several pleas."] By stat. 32 G. 3, c. 58, s. 1 , after stating 
that the defendant in any information in the nature of a quo 
warranto " for the exercise of any offic^ or franchise in any 
city, borough or town corporate, may plead that he had first 
actually taken upon himself, or held or executed, the office or 
franchise, which is the subject of such information, six years 
or more before the exhibiting of such information/* enacts^ 
that the said plea may be pleaded, either singly, or " together 
with and besides such plea as might be lawfully pleaded before 
the passing of this act, or such several pleas as the court on 
motion shall allow." See ante, p. 123. This is deemed to 
give the defendant in a qtio warranto information a right to 
plead as many pleas, as the court may think fit to aUow, even 
although the above plea of this statute of limitations do not 
form one of them. jR. v. Antridge, 8 T, R. 467. This statute 
however only extends to corxrarate offices or franchises ; in 
other cases, the court seem to have no power to grant leave 
to plead several pleas. See R. v. Highmore, 5 B.8f A. 771. 
The following may be the form of a 



Second or Subsequent Plea. 

beh£? ih««ii^^ Pl~,*° *^ *^"° o' *^ •***"*« lo ~ch case 
Se court h-i*^ ^\S" ^ ^®*'^« ®' ""*« and provided, protesting [&e. 



had and obtained, according to the 
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RepUcaiion and $ub9equent pUadiin^,^ The repUcttion 
may traverse the plea, or any part of it; and this is done by 
traversing separately each substantive proposition in the plea. 
Or the replication may confess and avoid the plea, or any part 
of it. Or the replication may confess and avoid a part or 
parts of the pleas, and traverse the other parts. 

So, the rejoinder may traverse the different parts of a spe- 
cial replication, or confess and avoid it ; but it cannot confess 
and avoid a part or parts of the replication, and traverse the 
other parts. And the same as to all subsequent pleadings by 
a defendant. 

But the surrejoinder and subsequent pleadings of the prose- 
cutor may traverse the different parts of the next preceding 
pleading, or it may confess and avoid it, or it may confess and 
avoid a part or parts, and traverse the other parts. 

The reader may observe from what is here stated, the mul- 
tiplicity of issues which may in some cases be raised, upon an 
information in the nature of a quo warranto. 

In all these cases the plea is engrossed, signed by counsel, 
and filed at the crown-office ; and a copy of it is served on the 
attorney of the opposite party. If the party, prosecutor or 
defendant, who is next to plead, neglect to do so, his opponent 
may compel him, either in term or vacation, by obtaining a 
side-bar rule to reply, rejoin, &c. from the crown-office, 
{pay U.), and serving a copy of it on the party's attorney. 
This role expires in four days; Reg. 17 ; and if the party do 
not reply or rejoin, &c. within that time, the other party may 
sign judgment at the opening of the office on the fifth day, 
unless an order of the court or a judge, extending such time, 
shall have been obtained and served, and in such case judg- 
ment shall not be signed until the day after the expiration of 
the time granted for such order. Reg, 18. 

The judgment is signed, merely by an entry in the book at 
the crown-office. See ante, p, 62. 

At any period of the pleadings, the relator may abandon the 
information, or the defendant his defence, and enter upon the 
record a confession of the previous plea, &c. ; and the court 
will thereupon give judgment for the other party. But much 
the readier and more usual way, is, to allow judgment to go by 
default, which has the same effect. 

Replication concluding to the Country, 

Id the Queen's Bench. who proMcuteth for our Lady the 

term, 8 Yict. Queen in this behalf, being present 

The Queen v. J. N. here in court, and having heard the 

And the said Charles Francis said plea of the said J. N. by him 

Bobtnson, esquire, coroner and at- first above pleaded in bar, for our 

tomejr of our said Lady the Queen said Lady the Queen saith, that for 

in the court of our said Lady the any thing by the said J. N. therein 

Queen- before the Queen herself, alleged, our said sovereign Lady 
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Quo Warranto, 



...^ ^^..^^ Cfuf^ not to be tenvd 
Jhom hsriag kar albMtaid Infona*- 
Ibm against him tbe said J. V.; 
because, protesting that the said 
pleaorthesaid J. N. flntly dbora 
fileaded, and the matfeen therain 
contained, are not sufficient in lav 
to preclude our sdd soToreignLadjr 
«he Queen from having her afore- 



to bis said first plea Aore 



J.Nn for replication nevertheleaB 
in this behalf ibe said coroner and 
attorney of oor said Lady the Queen 
tm our said Lady the Queen saith* 
Ih^ l^e. neffoHving a mtbUam^ 
tive part of the plea] ; as the said 
J. N. in Ids said plea hath aboye 
alleged : And this tlie said corooer 
and attorney of our said Lady the 
Qneen, for our said Lady the Qiieen, 
prays may be enquired of by the 
eountry, 6cc. And the said J. N. 
doth the Uke. Aitd the said oovo- 
■er and attorn^ of our said Ladjr 
the Queen, for our said Lady ttie 
Queen further saith that [4*0. nega- 
thnmg eome ^tkermthetantive part 
of the plea ;} as he the said J. K. 



ner and attorney of our said tMdy 
the Queen, finr our said Lady the 
Queen prays laay beenqnired of by 
the eoontxy Jec And the said J. K. 
dotiitfae Uke. [And 90 m, tra- 
Terting generaXtif eoA eubstamtive 
part ef thepiea, wlUeh it may he 
ntienmry to dem^ 

And as to-me pleaef the said 
J. N. by him secondly [or lastly] 
above pleaded, the s^d ccnroner and 
attorney of our said Lady theQueen 
fai tbe court of oar said Lady the 
Queen before the Queen hervelf, 
who prosecutelb for our sidd Lady 
the Qneen in Hds behalf, befnp 
present here la court, and havtngr 
beaid tin said plea of the said J. N. 
by him secondly [or lastly] above 
pleaded in bar, for our said Lady 
the Qaeen saith, ttat for any tiling 
by the said J.N. in his sakl second 
[or last] pleaidleged, our said sove- 
reign Lwly tlie Queen ought not to be 
baned Ife. ut ngtra.} 



RepHcaiion conduding with a Ferijieation. 

Same ae the last form, to the be convicted of the premises 

4i»9eruk * ; and afUr stating the aforesaid in the said informi^on 

matter^ the repiieation^eondiude .mentioned, and tiiat he may be 

that : And this he the said coroner forjudged and excluded of and 

and attorney is r^idy to verify;, from the office, liberties, privil^;eB 

w he i»e for e be prays judgment, and fnuu^ises aforesaid, 
and that the said defendant may 



Rejoinder io aSpeciai RepUcatien. 



In the Queen's Bench. 

tenn, 8 Vict. 

J. IS. ate, Tbe Queen. 
And as to ttie said plea of liw 
said coroner and attorney of our 
Lady the Queen, by him for our 
said Lady the Queen pleaded by- 
way of reply to the said first plea 
of him the said J. N., the said J. N. 
protesting that tiie said plea aod tbe 
■sattefs titerein oontakied ore not 
sufficient in law to convict hhn tiM 
said J. N, of the premises above 
chaiged against him, or to fore- 
judge or exclude him from Us said 
offioe, liberties, privileges and fran* 



diises, and that he is not bound by 
the law of the land to answer 
thenrto: Trt for plea thereto by 
waj of i^oiader, liae said J. ](. 
saith [^e. stating the matter of the 
render;] And this he the said 
J. N. is raady to verify : wherefore 
he prayeth Judgment, and that the 
said office, liberties, piMleges and 
flranchises by him rtiimwi in form 
aforesaid, may be allowed and ad- 
judged to him, and that be may be 
dismissed aad dlaehaiged by tiie 
court here of aad from the pre- 
mises above diarged against him 
Ac IxD llw nid J. N. fiuflHr 



ne Pkadm^s. 
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ndth that [^-c. negaHving any other 
pari of the r^ieati»», not oooorod 
hif the previous r^feinder] : and of 
tidi ]« the aaid J. y. puts bimielf 



apoB the i»imtf7, ice. And the 
•aid oeroaer and attorney doth the 
like. 



S^tnjwtder, 



In fhe Qveenli Bench. 

tenn, 8 Vict. 

!nie Qoeen «. J. K. 

And the said coroner and«l|omey 

of our aaid Ladj the Queen In the 

«oiut of oar isid Lady the1)usen 

hettane tte Queen hen^, who pro- 

" tat em laid Lady the 



Qneea in thlg behalf, having hei 
fteiaidpleaorUmflKBaldJ.K. 



bj Iiim above pleaded by way of 
rqfoinder, in manner and fom 
afineeaid, Ibr onr said Lady the 
Queen as befoiv saxth that [^. 
Mtating fhe matter iff the eurre- 
Johtder;] and this the said coroner 
and attcnii^ of our said Lady the 
Queen prayeOi nuiy be enquired of 
by the oouitry, <cc. 



Demurrer by a D^Mtant, 



In the Queen's Bench. 

term, 8 Vict. 

J. N. at*, the Queen. 

And now, that is to say on , 

in this same term, before our said 
Lady the Queen at Westminsler, 
eoBseCh the said J. N. and O. P. by 
IC D.] their attorney [aforcsald,] 
and havtav heard the wid [infor- 
aiation] read, they severally say 
^' t the said [infonnotion] and the 
therrin i ' " ' 



sufficient in law, and that they the 
said J. N. and O. P. are not bound 
by the law of the land to answer 
to the same; and this they are 
ready to veriiy : Wherefore for want 
of a sufficient [infoimation] in th&i 
behalf, the said J. N. and O. P. 
pray Judgment, and that by the said 
court liere tliey and each of them 
may be dismissed and discharged 
of and from tiie premises in ttie 



Joinder, 



In ibe Queen's Bendi. 

term, 8 Vict. 

The Queen v, J. N. 
And the said coroner and attorney 
cf ear add Lady the Qneen, in Urn 
ooart of our said Lady the Qneen 
before the Queen herself, who pro- 
seeuteth Ibr our sidd Lady the Qneen 
hi this behalf, saith that the said 
[iofennation] and the matters there- 
m contained an sufficient in law to 
compel them the said J.N. and O. P. 
and every of tbem, to answer the 
same; and the said eoroner and at* 
toney of our said Lady the Queen, 
iriio prosecuteth as aforesaid, is 
lesdy to Teiiiy and prove the some, 



as the court here dull direct and 
award : Wherefore inasmudx as the 
said J. K. and O. P. have not, nor 
hath either of tliem, answered to the 
eaid [infomationL nor hitherto in 
any manner denied the same, he the 
said coroner and attorney of our 
said Lady the Queen prays judg* 
wmtA, and Oat the said J. N. aiid 
O. P. may be convicted of the pre- 
mises above charged upon them in 
and by the said information, and 
tliat they and every of tbem may 
be fnnqjudged and excluded of and 
from the offices, liberties, privileges 
and firandiises aforesaid. 
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Quo Warranto, 



Demurrer by the Prosecutor. 



In the Queen'f Bench. 

term, 8 Vict. 

The Queen v. J. X. 
And the said coroner and attorney 
of our said Lady the Queen, in the 
court of our said Lady the Queen 
before the Queen herself, who pro- 
secuteth for our said Lady the Queen 
in tliis behalf, having heard the said 
Tplea] of the said J. X. and O. P. 
by them in manner and form afore- 
said above pleaded, for our said 
Lady the Queen saith, that our said 
Lady tlie Queen, by reason of any 
thin? by them the said J. X. and 
O. P. respectively above alleged, 
ought not to be burred Arom having 
her aforesaid information against 
them ; because he says that the said 
[plea] and the matters therein con- 
tained are not sufficient in law to 
bar our said Lady the Queen from 



prosecuting her aforesaid informa- 
tion against them the said J. N*. and 
O. P., and that he the said coroner 
and attorney of our Lady the Queen, 
who prosecuteth for our said l^adj 
the Queen in this behalf, is not 
bound by the law of the land to 
answer the same, and this he the 
said coroner and attorney is ready 
to verify. Wherefore for want of 
a sufficient [plea] in this behalf 
the said coroner and attorney for 
our said Lady the Queen prays 
J udgment, and that the said J. N. and 
O.P. may be respectively convicted 
of the premises above charged upon 
them, in and by the said informa- 
tion, and that they and each of 
them may be respectively forejudged 
and excluded of and from the offices, 
liberties, privileges and firancfaises 
aforesaid. 



Joinder, 



In the Queen's Bench. 

term, 8 Vict. 

J. N. aU. The Queen. 
And the said J. N. and O. P. 
severally say that the [plea] by them 
the said J. N. and O. P. above 
pleaded, and the matters therein 
contained, in manner and form as 
above pleaded and set forth, are suf- 
ficient in law to bar and preclude 
our said Lady the Queen from pro- 
secuting the aforesaid information 
against them the said J. N. and 
O. P., and they the said J. K. and 
O. P. are ready to verify and prove 
the same, as the court shaU direct 



and award. Wlierefore inasmuch 
as the said coroner and attorney of 
our Lady the Queen hath not an- 
swered the said [plea], nor hitherto 
in any manner denied the same, 
they the said J. X. and O. P. pray 
Judgment, and that the said offices, 
liberties, privileges and franchises, 
so by them respectively claimed as 
aforesaid, may be allowed and ad- 
judged to them, and that by the 
court here they may be dismissed 
and discharged of and from the 
premises in the said information 
specified. 



A demurrer should be to the whole of the pleading to which 
it is pleaded ; at least it seems very doubtful whether you can 
demur to a part of the pleading, and deny or confess and avoid 
the residue. SeeR. v. Ginever, 6 T. R. 733. 

The practice upon a demurrer, and the mode of proceeding 
to argument and judgment, are detailed ante, p. 63, 64. Where 
there are demurrers and also issues in fact, the prosecutor has 
his option to try the issues in fact, before argument of the 
demurrer, or to wait until after judgment on the demurrer 
before he proceeds to trial of the other issues. But if it be 
the prosecutor's own pleading which is demurred to, it may 
be prudent in him to have the demurrer determined first; 



Costs far not proceeding to Trial. 14ft 

for if the issues in fiict be first tried, he cannot afterwards, 
faave the pleading, which is demarred to, amended, if it should 
become necessary upon the argument. 



SECTION IX. 

Inspection of Corporation Books, ^c. 

By Stat. 32 G. 3, c. 58, s. 4, the mayor, bailiff, sheriff; 
town-clerk or other officer of any corporation, having the cus- 
tody of or power over the records of the same, shall, upoa 
the demand of any person, being an officer or member of such 
corporation, on the payment of one shilling, permit such 
person on any day or days except Christmas-day, Good Friday 
and Sunday, between the hours of nine in the morning and 
three in the afternoon, to inspect the books and papers 
wherein the admission or swearing in of the freemen, bur* 
gesses or other members or officers of such corporation, shall 
be entered, and to have copies or minutes of the admission^ 
or the entry of swearing in of any one or more of such free« 
men, burgesses, or other members or officers, upon paying 6d. 
for every 100 words for writing the same ; and if such mayor,. 
bailiff, sheriff*, town-derk or other officer shall refuse or deny 
to any person hereby entitled to demand it, the . inspection of 
such books or papers, or to have copies or minutes thereof a& 
aforesud, such mayor, bailiff, sheriff, town-clerk or other 
officer shall for every such offence, forfeit and pay the sum of 
100/., together with full costs of suit, to him, her, or them wha 
shall inform and sue for the same, within one year after such 
offence committed, by action of debt, bill, plaint or informa- 
tion, in any of his Majesty's courts of record at Westminster^, 
wherein no essoin protection, wager of law, nor more thaiv 
one imparlance shall be allowed. 

Also, by Stat 5 & G W. 4, c. 76, s. 35, the town clerk of all 
boroughs within that statute, shall permit any burgess to- 
inspect the voting-papers of any year, on payment of one 
shilling for every search. See R. v. Amoldt 4 Ad. 8f El. 65 X. 

See also 1 Arch. Pr. 240. 

SICTION X. 

Costs for not proceeding to TYial. 

If either party give notice of trial, and do not proceed to» 
trial in pursuance of his notice, nor countermand his notice in 
time, the other party will be entitled to his costs of the day» 
that is, to such costs as he may have incurred in consequence 
of his opponent not having countermanded his notice. in. time 
h 
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Anon. Say. 130. R. v. Powell, 1 Str. 33. See thefonn of the 
4jgi(lavit, ante, p. 69. 

Also, where the defendant appears and pleads to issue, the 
prosecutor, if he do not, "at his own proper costs and charges, 
within one whole year after issue joined therein, procure the 
same to be tried," the court is authorized to award the de- 
fendant his costs. 4^5 W,^ M,c, IS. s, 2. 

SECTION XI. 

Trial, 8fc. 

Issue."] No issue is made up, as in civil actions ; but the 
prosecutor should get a list of the issues to be tried, drawn by 
counsel, from the pleadings, as he will have to insert them in 
the jury process, and the postea must be framed from them. 

Notice of trial.'] The same notice of trial is required, as 
upon indictments or criminal informations, as mentioned, ante, 
p. 69. See the form, ante, p. 70 : and see as to Notice of Coun- 
termand, ante, p. 69. 

In default of the prosecutor proceeding to trial, the defend- 
ant may give notice of trial by proviso, malce up and pass his 
fUsi prius record, and proceed to trial, as in cases of criminal 
information or indictment. See ante, p. 61. 

Nisi prius record.] A nisi prius record is n^xt engrossed 
upon parchment. This is done by the prosecutor's attorney, 
or by the defendant if he intend to proceed to trial by proviso, 
sometimes by both, as in civil cases. And a warrant of nisi 
prius engrossed on parchment, and signed by the attorney- 
general, authorizing it, must be obtained, for the reason given, 
ante, p. 70. The record is then sealed and passed, and (the 
jury process being returned and annexed to it) it is entered 
with the marshal for trial, in the same manner precisely as in 
civil cases. See 1 Arch. Pr. 363. In special jury cases, there 
must also be a warrant of tales, engrossed on parchment, and 
signed by the attorney-general, ready in court to be produced, 
if required. 

If the trial is to be had in a county palatine, a mittimus 
must be awarded in the nisi prius record, and issued, as directed, 
ante, p. 73 ; and see the forms, ante, p. 73, 74. 

Record of Nisi prius* 

Pleas before our Lady the Queen, land, Queen, defender of the faith. 

at Westminster, of temi [the Amongst the Pleas of the Queen 

term in or of which the pleas are Roll. 

pleaded]^ in the year of the Amongst the Informations of- — 

reign of our sovereign Lady Victoria, Term, No. , 

by the grace of God of tlie United Yorkshire. — Be it remembered, 

Kingdom of Great Britain and Ire- tliat Charles Francis Robinson, es- 



Warrant of Nisi Prius, tjr. 
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qoire, coroner and attorney of our 
said Lady the Queen, in the court of 
our Mid Lady the Queen, before the 
Qaeen herself, who prosecuteth for 
onr said Lady the Queen in this 
belialf, in his proper person, came 
here into the court of our said Lady 
tlie Queen, before the Queen herself, 
at Westminster, on [tfie day tnen- 
tioned in the c&mmenceoicnt of tlie 

Informatian] in term last past, 

and for our said Lady the Queen, 
at the relation of J. 8. of, &c., 
brought into the court of our said 
Lady the Queen, before the Queen 
herself then here, a certain informa- 
tioD, in the nature of a quo war- 



ranto, against J. X., late of , 

gentleman, and O. P., late of the 
same place, gentleman, which said 
information followeth in these words, 
tliat is to say, [here set out tlte in- 
formation^ tJie ajoard of proee*9, 
the pUadiiig*, tlte award of Jury 
jrroces* and continuanecSt a* in the 
fori/iy antey p. 70, 71, except that^ 
iiutead of tlie word* " to try upon 
their oath whether the said J. N. 
and 0. P. or either of them be 
guilty of the premises aforesaid or 
not," you tay " to try ujion their 
oath the issues above Joined as 
aforesaid,"] 



Warrant of Nisi prius. 



Yorkshire.— Let a record of nisi 
prius be made up between our sove- 
reign Lady the Queen and J. N. of 

; — , and 0. P. of , upon an 

information in the nature of a quo 



warranto, exhibited against them in 
the court of our Lady the Queen, 
before the Queen herself, to show 
by what authority they claim to 

be . W. FOLLETT. 



Warrant of Tales. 



Yorkshire.— Sir "William Follett, 
knight, attorney-general of our pre- 
sent sovereign Lady the Queen, 
prays a tales de circumstantibus to 
be granted by the court here, ac- 
cording to the form of the statute 
in soch case made and provided, 
for the trial of the issues joined be- 
tween our said Lady the Queen and 



J. X. of, ice, upon an information 
in the nature of a quo warranto ex- 
hibited against them in the court . 
of our Lady the Queen, before the 
Queen lierself, to show by what 

authority they claim to be ; 

lest the jury to be taken in this be- 
half, do remain untaken for default 
of jurors. W. Follbtt. 



Jury process."] The jury process is by venire and distringas, 
tested and returnable as directed, ante, p. 15. The forms are 
also the same as those, antCt p. 78, except that instead of say- 
ing " to try upon their oath whether the said J.N. and O. P. 
or either of them be guilty of whereof they are im- 
peached or not,'* you insert the several issues to be tried, a& 
raised by the pleadings, thus — '* to try upon their oath whether 

— or not; and also whether or not:** — so stating the 

^'hole of the issues ; for which purpose it will be convenient 
to have a list of the issues drawn or settled by counsel, as 
already suggested, ante^ p. 146. A special jury, if deemed 
necessary, is moved for, nominated, struck, &c., as directed, 
a«^e, J). 76 ; and see the forms, ante, p. 78 — 80. 

^yitnesses.'] The subpoena for witnesses, is the same as the 

forsm, ante, p. 82, except that, instead of **fQr certain 

lohereof he is impeached,'* you say " upon an information in 
h2 
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the nature of a quo warranto, extiibiied against him in our 

court before ttf, to show by what authority he claims to be , 

whereof he is impeached." It is sued out, served, and the at- 
tendance of the witnesses enforced, as directed, on/ff, p. 80, 81. 
This being in the nature of a dvU suit, you must pay or 
tender to the witness, with the subpoena, his reasonable 
exp^ases, in country cases, or to country witnesses in town 
cases, exactly as in civil actions. 

Trial and postea.] The parties proceed to trial, and the 
trial is had, in precisely the same manner as is directed, ante, 
p. 85 — 95. The attorney of the party for whom the verdict 
is given, or who is entitled to the postea, obtains the record 
of nisi prius from the associate, and engrosses the postea 
upon it. And as this is in general very special, it may be 
prudent to get it drawn, or at least settled, by counsel. In 
other respects, the postea is the same as the form ante, p. 95. 

If there be a special verdict, let it be settled by counsel on 
both sides. Then let either party move for a rule for a 
concilium ; which rule shall specify the day on which the case 
will be put in the paper for argument, and shall be drawn up 
and served at least six days before such day within forty miles 
of London, and eight days in all other cases. Reg. 21. And 
two days at least before the day on which the case is to be 
put in the paper, as above mentioned, the relator's attorney 
shall deliver a paper-book of the proceedings, with a copy 
of the rule for the concilium, to each of the two senior judges, 
and the defendant or his attorney a copy to the third and 
fourth judges, — such paper books containing, in the margin 
thereof, or appended thereto, the points intended to be 
argued, but not any other observations or matter than such 
points ; and judgment shall be given by the court against the 
party neglecting to deliver paper books to the judges, or j 
delivering the same without the points for argument, if the 
court shall so please. Reg. 22. The special verdict is after- i 
wards argued, first by one counsel for the relator, then by one 
counsel for the defendant, and lastly by the relator's counsel ^ 
in reply ; and the court then give judgment. I 

Either party, at the trial, may tender a bill of exceptions ; 
the proceedings upon which, afterwards, are the same as in j 
civil cases. 

i 

SECTlOir XII. ' 

New Trial. — Arrest of Judgment. I 

Either party may apply for a new trial, upon the same I 
grounds, and within the same time, as in civil cases. See 
2 Arch. Pr. 1, ^c. i 
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So, the defendant may moTe in arrest of judgment, for any 
error in substance appearing upon the &oe of the record, in 
the same manner as in civil cases, and within the same time. 



SECTION ZIII. 

Jitdgment and Costs, 

By Stat. 9 Ann, c. 20, s. 5, " in case any person or persons, 
against whom any information or informations in the nature 
of a quo warranto shall in any of the said cases [namely, 
cases of corporate offices, see ante, p, 118, 119,] be exhibited 
in any of the said courts (^e ante, p, 118), shall be found or 
adjudged guilty of an usurpation of, or intrusion into, or imlaw- 
fully holding and executing, any of the said offices or fran- 
chises, it shall and may be lawful to and for the said courts 
respectively, as well to give judgment of ouster against such 
person or persons, of and from any of the said offices or 
franchises, as to fine such person or persons respectively for 
his or their usurping, intruding into, or unlawfully holding 
and executing any of the said offices or franchises ; — ^And also 
it shall and may be lawful to and for the said courts respec- 
tively to give judgment, that the relator or relators in such 
information named shall recover his or their costs of sudi 
prosecutions; — ^And if judgment shall be given for the de- 
fendant or defendants in such information, he or they, for 
whom such judgment shall be given, shall recover hia or their 
costs therein expended, against such relator or relators ; such 
costs to be levied in manner aforesaid" [that is, by capias ad 
satisfaciendum, fieri facias, or elegit. Id, s, 2]. The fine, 
however, is never in practice infiicted. 

And the relator is entitled to costs under this statute, as 
well upon a disclaimer, as after a verdict in his favour. 
Where, upon showing cause against an information in the 
nature of a quo warranto, the defendant showed that he had 
resigned since the rule nisi was obtained, and offered to enter 
a disclaimer, if he were allowed to do so without payment of 
costs ; but the court said that it could not be done, as there 
was not as yet any record in court, and until there were, there 
could be no disclaimer; but, at the recommendation of the 
court, the rule was made absolute with costs, the prosecutor 
UDdertaking not to file the information, unless it should 
become legally necessary. R, v. Moreton, 12 Law J,, 123, qb. 

In cases not within the above statute, the prosecutor is not 
entitled to costs if he succeed, but he is liable to costs, to the 
extent of his recognizance (twenty pounds) if he fail, the stat. 
4 & 5 W. & M. c. 18,. s. 2, ante, p. 100, applying to informa- 
tions in the nature of a quo warranto, as well as to criminal 
informatipns. 
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As to costs upon the rule, see ante, p. 133 ; and see R. y. 
Greene, 12 Law /., 239, qb. R. v. Orde, 8 Ad. ^ EL 420, n. 

If the judgment be more than a year old, it may be revived 
by scire facias, in the same manner as a judgment in civil 
cases. See 2 Arch. Pr. 34. 



Judgment for the Crown. 

Whereupon all and singular the for the future; and that the said 

premises being seen and fully un- J. X. in order to satisfy our said 

derstood by the court of our said Lady the Queen, upon account of 

Lady the Queen now here, it is the usurpation aforesaid, be taken, 

considered and adjudged by the and so forth; and that the said 

said court here that he, the said J. S., the relator above mentioned, 

J. K. do not in any manner inter- do recover against the said J. N., 

meddle with or concern himself in the sum of , for his costs by 

or about the said office, liberties, him laid out and expended in and 

privileges and franchises, but that about carrying on his suit in this 

he be absolutely forctjudged and behalf, according to tlie form of 

excluded fh>m ever exercising or the statute in such cose made and 

using the same or any of &em provided. 



Judgment for Defendant. 

Whereupon all and singular the cover against the said J. S., the 

premises being seen and ftilly un- relator above named, the sum of 

derstood by Uie court of our said , for his costs, by him laid out 

Lady the Queen now here, it is and expended in and about his 

considered and adjudged by the defence in this behalf, according to 

eaid court here that he the said the form of the statute in such case 

J. N. do depart hence without day made and provided, 
in this behalf; and that he do re- 



SECTION XIV. 

Execution. 

Costs, under the statute of Ann, we have seen, ante, p. 149, 
are to be levied by writ of capias ad satisfaciendum, fieri facias, 
or elegit. These writs are tested and made returnable as 
directed, ante, ^.112, and sued out and indorsed, as directed, 
ante, p. HI. Whether the stat. 1 & 2 Vict. c. 110, s. 12, 
which regulates the manner in which a fi. fa. generally, may 
be executed (see 2 Arch. Pr. 90), extends to a fi. fa. under 
this statute, has never been determined. As to the oflSce,— |f 
the verdict be for the crown, and it appear that the office is 
vacant, the court may award a mandamus to proceed to an 
election of one in the room of the defendant. Vide post, 
tit. MaTidamus. The defendant's costs under the stat. 4 & 5 W. 
& M. c. 18, s. 2, are recoverable under the relator's recog- 
nizance. See this statute fully set out, ante, p. 100. 



Execution. 
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Fieri Facias, far the Relator's Costs. 



Victoria, &c. To the iheriiT of 

, greeting: We command you 

that you do not forbear, by reason 
of any liberty in your bailiirick, 
but that of the goods and chattels 
of J. X., of, jcc, you cause to be 

levied the sum of , which hath 

been lately ac^udged in our court 
before us, according to the form of 
the statute in such case made and 
prorided, to J. S., for his costs and 
charges by him laid out and ex- 
pended in and about his prosecut- 
ing a certain information in the 
nature of a quo warranto exhibited 
■gainst him the said J. N. by 
Charles Francis Bobinson, esquire, 
oar coroner and attorney in our 
court before us, to show by what 
authority he the said J. N., claimed 



to be ,of the borough of , 

in our county of , whereof he 

was impeached, and whereupon by 
a jury of the country taken be- 
tween us and the said J. N., [or 
by his own deflmlt or confession 
and disclaimer], he stands con- 
victed, as in our court before us 
it appeareth upon record ; and that 
you have the said money before ua 

at Westminster, on the 

day of , to render the same to 

the said J. S., for his costs and 
charges aforesaid. And that you 
have then there this writ. Witness, 
Thomas Lord Denman, at West- 
minster, the day of in 

the year of our reign. 

By the Court. 
Indorsed to levy £ . 



Capias, on Return of Nulla Bona to Ft. Fa. 



VicTOHiA, &c. To the sheriff of 

f greeting: We command you 

that you do not forbear, by reason 
of any liberty in your bailiwick, 
but that you take J. N., of, &c., if 
he shall be found in your baili- 
wick, and him safely keep, so that 
you may have his body before us 

at Westminster, on the 

day of , to satisfy J. S., of, 

&c., the sum of , which hath 

lately in our court before us been 
adjudged to him the said J. S., for 
his costs and expenses by him laid 
out and expended in and about his 
prosecuting a certain information 
in nature of a quo warranto, ex- 
hibited t^^inst him the said J. X., 
by C. F. R., esquire, our coroner 



and attorney in our court before 
us, to show by what autliority he 

the said J. N. claimed to be , 

whereof he is impeached, and 
whereupon by a jury of the country 
taken between us and the said 
J. N. [or by his own default, or by 
confession and disclaimer], he is 
convicted, as it appeareth upon 
record in our court before us, ac- 
cording to the form of the statute 
In such case made and provided. 
And that you have then there this 
writ. Witness, Thomas Lord Den- 
man, at Westminster, the day 

of in the year of our 

reign. 

By the Court. 



For the D^endanVs Costs. 



Same a« the above rrrits, to the 
nord*] adjudged to him the said 
J. N. for his costs by him laid out 
and expended in and about his de- 
fence to a certain information in 
the nature of a quo warranto ex- 
hibited against him the said J. X., 
by C. F. R., esquire, our coroner 



and attorney in our court before 
us, to show by what authority he 

claimed to be , whereof he was 

impeached, and whereupon by a 
Jury of the country he stands ac- 
quitted, as it appeareth upon record 
in our court, [4'C. eu in the last 
tico forme, to the etid. 
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SXCTXON XY. 

Jmendment, 

By Stat. 9 Ann, c. 20, s. 7, the statutes of jeofails, and stat. 
4 & 5 Ann, c. 16, were extended to informations in the nature 
of a quo warranto, as far as the same are applicable to the 
proceedings in the former Act mentioned. Those statutes 
however state so many instances in which defects in proceed- 
ings are aided, that it is inconvenient to enumerate them 
in this place; but the reader is referred to the statutes 
themselves. 



PART 11. 



Proceedings in the Court of Queen's Bench, as a Court of 
Supervision or Appeal, 



Chapter I. 
Certiorari. 

The writ of certiorari is a writ issuing from the crown side 
of the court of Queen's Bench, directed to the justices at 
sessions, justices of the peace, or the judges of inferior courts, 
2 Hcack, c. 27, s. 22, requiring them to certify to that court 
some indictment, conviction, order of sessions, order of jus- 
tices, or other matter of a judicial nature depending before 
tliem, in order that the same may be disposed of there in such 
manner as to the court shall seem fit. By means of this writ^ 
the court of Queen's Bench exercises its superintending juris- 
diction over those inferior tribunals, and quashes or confirms 
their acts, or assumes to itself the cognizance of nuitters 
which, from circumstances, can be proceeded upon with more 
certainty of justice to the parties, before that court, than before 
the inferior tribunal. It accordingly formerly lay to justices 
in eyre, and now to justices of gaol delivery ; to courts of the 
counties palatine ; to the college of physicians (they having a 
special power by statute to fine and imprison for certain 
offences); to justices of peace; and to commissioners of sewers: 
2 Hawk. c. 27, s. 23 : it lies to remove proceedings before 
commissioners of bankrupts ; 1 Ld. Raym. 580 ; to remove an 
inquisition taken by a sheriff under a private act of parlia- 
ment, 4 Burr, 2244, or proceedings from before a jurisdiction 
created by such an act, I Ld. Raym. 580, or a presentment in 
a court leet : Cowp. 458; see R. v. Ritson, 2 T. R, 184 : it lies 
to courts in Wales; per Holt, C. /. 1 Ld. Raym, 581 ; to the 
courts of the cinque ports ; 2 Hawk. c. 27, s. 24 ; to the courts 
in London. Id. 8.26. 

And this jurisdiction is so inherent in the court of Queen's 
Bench, that nothing can deprive it of the right to issue this 
writ, or parties of their right to apply for it, but the express 
words of an act of parliament, forbidding them to do so. R. v. 
Abbott, 2 Doug. 553, n. 113. R. v. //. of Cashiobury, d D. 8f 
12. 35. Thus, where a statute gave an appeal to the sessions 
against a conviction, and provided that it should be finally de- 
termined there only, and no other court should intermeddle 
with causes of appeal upon that act : yet the cQurt of Queen's 
h3 
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Bench held that their right to issue a certiorari to remove the 
convictioD, even after an appeal, was not thereby taken away. 
B.y. Moreley, Reeve and others, 2 Burr. 1040. I JV. Bl. 231- 
5. P. R. V. Jukes, 8 T. R. 542. So, where a statute creating 
an offence, punishable upon indictment, directed that any 
person charged with it should be committed to prison, " there 
to remain until the next general or quarter sessions, and upon 
conviction of the said offence at the said general or quarter 
sessions, shall suffer the pain and penalty of 20/. :" it was 
argued that this, by necessary implication, confined the cogni- 
zance of the offence to the general or quarter sessions, and 
that the court therefore could not remove the indictment from 
the sessions by certiorari ; but the court held otherwise, and 
the defendants, being tried and convicted at nisi prius before 
Lord Kenyon, C. J., received judgment in the court of Queen's 
Bench. R. v. Hube and others, 5 T, R. 542. S. P. R.y.JVadley, 
4 M. 4' S. 508. So, where a statute made the buying of cer- 
tain yam punishable on summary conviction, gave an appeal to 
the sessions, and took away the certiorari by express words, 
and another statute, the Vagrant Act (which did not ex- 
pressly take away the certiorari^, made the party punishable 
as an incorrigible rogue ; and a party being convicted of one 
offence under the first statute, and being for a second offence 
committed until the sessions by a magistrate, appealed against 
the conviction, which was accordingly quashed for some de- 
fect ; but the sessions ordered him to be imprisoned and kept 
to hard labour for two years, as an incorrigible rogue, for the 
second offence; upon an application for a certiorari to remove 
those proceedings, which was resisted on the ground that the 
provision in the first act, taking away the certiorari, must be 
deemed to extend to the second act by necessary implication : 
the court held that, as far as the proceedings were had under 
the Vagrant Act, the certiorari might be awarded, but not as 
to such of the proceedings as were under the first act. R. v. 
Terrett, 2 T. R. 735. Where the 12 G. I , c. 3, which punished 
cloth manufacturers by summary conviction, for paying their 
■workmen in goods, was extended to silk manufacturers by 
Stat. 22 G. 2, c. 27, which latter statute also created other 
offences, and by stat. 17 G. 3, c. 56, the certiorari is expressly 
taken away in all cases of offences against stat. 22 G. 2, c.27 ; 
the court held that the effect of 17 G. 3, c. 56, was to take 
away the certiorari only as to the offences created for the first 
time by stat. 22 G. 2, c. 27, but that it did not take away the 
icertiorari as to silk manufacturers paying their workmen in 
goods. R. V. Rogers, 5 B. 8f Aid. 773. See R, v. Cock, 1 DowL 
N. C. 300, R. v. JJ. of Lancashire, l\ Ad. ^ El. 144. Where 
an act relating to appeals by overseers against the disallow- 
ance of items in their accounts, took away the certiorari by 
express words, this was holden not to extend to an order of 
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sessions, upon an appeal by a parishioner against the allowance 
of overseers' accounts. R. v. Bird, 2 B. ^ Aid, 5-22. But 
"Where an act, which made it punishable upon summary con- 
viction for masters to employ children in factories more than 
a certain number of hours in the day, expressly took away the 
certiorari; and a second act made other provisions and restric- 
tions ; and a third act extended the former acts to foremen as 
■well as masters, and made other restrictions, and altered the 
penalties, &c., and by this last act it was enacted that all the 
powers, provisions, exemptions, matters, things, &c. in the 
former acts, should be *' as good, valid and effectual for carry- 
ing this act into execution, as if the same had respectively 
been repeated and re-enacted in the body of this act :" Upon 
an application to remove a conviction against a foreman, 
under this latter act, the court held that the clause in the first 
act, taking away the certiorari, must be deemed a "provision" 
incorporated into the last act by the above words, and they 
therefore refused the writ. R. v. Fell, 1 B, ^ Adolph. 380. 
5. P. R. V. Liverpool, 3 D. ^ R. 273. It may be necessary to 
mention, however, that w^here the party seeking to bring an 
order of sessions, &c. under the review of the court of Queen's 
Bench, is in custody upon it, a writ of habeas corpus, and not 
a certiorari, is in that case the proper remedy. R. v. Bowen, 
5 T. R. 15fi, per Lord Kenyon, C. J. But the court, it should 
seem, would not interfere in this manner, in a case where the 
certiorari is expressly taken away by statute. Indeed, where the 
certiorari is expressly taken away, the court will in no case 
interfere at the instance of a defendant. See R. v. JJ. of Rippon, 
7 Ad, Sf El. 411. In a case where the certiorari was expressly 
taken away, the justices made a mistake in entering up a 
judgment on a verdict, and a mandamus was moved for to 
direct them to rectify it; but the court held that as the statute 
did not allow of the proceedings being removed by certiorari, 
they could not indirectly bring them under review by a man- 
damus. R. V. //. of Yorkshire, 1 Ad. 8f E. 563. So, in all 
other cases where the certiorari is expressly taken away by 
statute, the court of Queen's Bench will not interfere in any 
way, directly or indirectly, to enable a defendant to remove 
the proceedings before them, see R. v. Young, 2 T. R, 472. 
R. V. Casson, 3 D. ^' R. 136, whether there be any other mode 
of appeal provided by the statute or not, R. v. //. of St, 
Alban*s, 3 B. §" C. 698, unless indeed it appear clearly that the 
proceeding relate to some matter of which the justices have no 
jurisdiction whatever. R. v. //. of Somersetshire, 5 B. Sf C. 
816. R. V. JJ. of W. R. Yorkshire, 5 T. R. 629: and see R.\. 
Long, 1 Man. ^ R. 139. R. v. The Shejield Railway Compaiiy, 
II Ad. Sf El. 194. R. V. The Bristol and Exeter Railway Com- 
pany, Id. 202, n. R. v. Commissioners of Cheltenham, 1 Ad. fy 
El.N. C. 467. Even where the sessions, upon an appeal 
against a conviction, confirmed it subject to a case, the court 
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of King's Bench held that no certiorari could issue to bring 
the case and order of sessions before them ; as by a clause in 
the act on which the connction was founded, it was provided 
that no '* rate, proceeding, conviction, matter or thing" should 
be removed by certiorari or any other process whatsoever 
into His Majesty's courts of record at Westminster. R» v. JJ- 
<ff Middlesex, 8 D. 4' R. 117. But it has been holden, that 
where an indictment contains several counts, some at com- 
mon law, some upon a statute by which the certiorari is ex- 
pressly taken away, the defendant is not precluded, by reason 
of the latter counts, from having the indictment removed by 
certiorari ; for otherwise the prosecutor, by introducing such 
a count, might easily deprive a defendant of the right he 
would otherwise have to remove the proceedings. R. v. 
Saunders, bD.fy R, 611. 

It must be observed, however, that these clauses in acts of 
{>arliament taking away the certiorari, however general they 
may be in their terms, usually afifect defendants only ; for the 
general rule is, that the crown is not included in such a re- 
striction, unless there be some clause in the act to show that 
the legislature so intended it Per Buller, J. in R. v. Davies, 
5 T. R, G28. Therefore it has been holden that an indictment 
on Stat. 13 G. 3, ^c. 78, s. 24, for a nuisance in a highway, 
might be removed 'into the court of Queen's Bench by cer- 
tiorari, at the instance of the prosecutor, although by the act 
no indictment or presentment should be removed by certio- 
rari, until the same should be traversed and judgment there- 
upon given ; for the court held, that it was clear, from the 
words, " until such indictment be traversed," that this restric- 
tion was not intended to extend to the crown. R. v. Inha- 
hitants of Bodenham, Coup. 78. So, where an indictment for 
keeping a disorderly house, found at sessions, was removed 
into the court of Queen's Bench by certiorari, at the instance 
of the prosecutor, and an application was made to set aside 
the certiorari quia improvid^ emanavit, on the ground that by 
Stat. 25 G.2, c. 36, s. 10, no such indictment "shall be re- 
moved by any writ of certiorari into any other court, but such 
indictment shall be heard, tried and finally determined at the 
same general or quarter sessions or assizes, where such in- 
•dictment shall be preferred," &c. : but as there were no words 
in the act showing that it was intended to extend this restric- 
tion to the crown, the court held that the above clause ex- 
tended only to defendants, and did not prevent the prosecutor 
from removing the indictment by certiorari. R. v. Davies, 
5 T. R. 626. The same docirine was again laid down by the court 
of Queen's Bench, in a very elaborate judgment by Lord 
Kenyon, C. J., in R. v. Inhabitants of Cumberland, 6 T. R. 194, 
which was afterwards affirmed in the House of Lords. 3 Bos. 
Sf P. 354. So, where a statute gave an appeal to the sessions 
against a conviction relating to the malt duties, and provided 
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t2i4t " no writ of certiorari should be allowed or brought to 
set aside aay order, &c. of the sessions;" and upon an appeal 
against such a conviction, it was quashed by order of the 
sessions : the court held that the crown might remove the 
order of sessions by certiorari, notwithstanding the above pro- 
visions of the act ; and afterwards upon motion they quashed 
this order of sessions. R. v. AUen^ 15 Etut, 333. And» ac- 
cording to the practice of the crown-office, if the attorney- 
general apply for a certiorari on behalf even of a defendant, 
where such a defendant is an officer of the crown, or a person 
whose defence the crown for any other reason takes up, the 
writ is always granted as a matter of course [upon the mere 
fiat of the attorney-general for that purpose], without any 
special ground being laid for it, even in cases where the cer- 
tiorari is taken away by statute. 1 Eatt, 303, n. But the rule 
here mentioned, is not confined to cases where the crown haa 
an actual interest, but extends to all prosecutions, &c., in the 
name of the Queen. R. v. BouUbee, 4 Ad. 8f EL 598. 

Having treated of the writ of certiorari thus far generally* 
we shall next consider it more particularly, as used to remove 
indictments, convictions, orders, &c. 



SECTION I. 

Certiorari to remove Indictments, 

1. At the instance of a Defendant. 

In what cases.'] An indictment may be removed from the 
sessions or other inferior jurisdiction, for the purpose of 
making it a record of the court of Queen's Bench, and having 
it sent thence to the assizes for trial. But where a defend- 
ant applies for the writ, he must show, by affidavit, such 
reasons as will satisfy the court that it is probable the case 
will not be fairly or satisfactorily tried in the court in which 
the indictment has been found, to induce the court to grant 
it. R. v. Eaton, 2 T. R. 89, per Buller J. R. v. Lewis, 
3 Burr. 24.58, per Ld. Mansfield, C. J. See R. v. Hube, 5 T. R. 
542. R. V. Wadley, A M. Sf S. 508. Thus, where the de- 
fendant's affidavit showed that he could not have a fair and 
impartial trial at the sessions, the court granted a certiorari 
to remove an indictment against him for felony, from the 
sessions. R. v. Fowls, 2 Ld. Raym. 1452. So, the court 
granted a certiorari to remove an indictment for petty lar- 
ceny from the sessions for the borough of Colchester, upon 
an affidavit of the defendant, stating that he was not guilty, 
and that from the prejudice entertained against him by the 
recorder and town derk, whose advice the mayor took in ail 
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cases that came before him for trial, he could not have a fair and 
impartial trial at the sessions. R, v. Ward, 4 M. ^- S. 444, n. 
But merely showing a general prejudice as existing against the 
defendant, is not a sufficient ground, unless it be shown to 
exist in the court below. R. v. Matthetvs, I Chit. R. 571, n. 
and see R. v. Harris, 3 Burr. 1330. The court have granted a 
certiorari at the instance of a defendant, to remove an indict- 
ment for perjury from the Central Criminal Court, upon an 
affidavit of the defendant that some points of law would 
arise at the trial, the proceedings out of which the indictment 
arose being in Chancery, and the transactions being matters of 
account. R. v. TVartnabij, 2 Ad. 8^' E. 435. See R. v. Josephs, 
S Dowl. 128. R. V. Caldecott, 3 Id. 315. JR. v. Duchess of 
Kins^ston, Cou'p. 283. But the court do not favour applica- 
tions to remove indictments from the Central Criminal Court, 
see R. V. Templar, 1 Nev. ^' P. 0\, particularly of cases likely 
to be tried before the judges. At all events, in such a case, 
it seems that circumstances must be stated in the affidavit, 
from which the court may judge of the probability of such 
points arising ; and therefore where the affidavit merely stated 
that the defendant was advised that several matters of law of 
the greatest importance would arise upon the trial of the 
indictment, and that it was fit and proper it should be tried 
before persons learned in the law, the court refused to grant 
it, but allowed the defendant to renew the application at 
chambers if a better affidavit could be obtained. R. v. Har- 
rison, 1 Chit. R. 571. So, where it was merely alleged that 
points of law would arise at the trial, the court held it to be 
insufficient, without siiowing specifically the grounds upon 
which the difficulties would arise. R. v. Joule, 5 Ad. 8f El, 
539. And the court will not in general grant a certiorari to 
remove an indictment which is to be tried at the assizes, 
unless it appear very plainly that it ought to be tried by a 
special jury. R. v. Morton, 1 Dowl. N. C. 543. Where it 
was sought to remove an indictment, on the ground of its 
being vague, and merely charging the defendants with being 
common cheats, and that they had conspired to obtain goods 
and chattels, without saying from whom ; the court refused 
the certiorari. R. v. Brian and others, 2 Ad. 8p E. 436, n. As 
to the right to remove indictments for not repairing highways, 
see R. V. Inhabitants of Taunton St. Mary, 3 M. 4' -S. 465, 
R. V. Bodenham, Cowp. 78, or for a nuisance to a highway, 
see R. V. Farewell, 1 East, 305, n. Where the attorney- 
general, on the part of the crown, moved for a certiorari, to 
remove an indictment for murder, found at the sessions of the 
city of Rochester against a marine of one of his Majesty's 
ships, upon an affidavit of the prisoner, disclosing circum- 
stances, from which the court might be induced to think that 
he would not have an impartial trial at the sessions : the court 
granted it, although it appeared that the court below, by their 
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charter, had authority to try for murder, and although at first 
a difficulty suggested itself as to whether, supposing the de- 
fendant to be convicted at the assizes, the judge at nisi prius 
there had authority to pass sentence of death upon him. 
R. y. Thomas, 4 M. 8f S, 442. And where the attorney-general, 
on the part of the crown, moved for a certiorari for the de- 
fendants, to remove an indictment against an officer of excise, 
who with two others was indicted for a riot and assault at the 
Dover sessions: the court immediately granted it, without 
requiring any a£Sdavit in support of the motion. JR. v. Stan- 
nard, 4 T. R, 161; and see ante, p. 155. But in ordinary cases, 
where the motion is not made on the part of the crown, the- 
court will not grant a certiorari to remove an indictment 
against a defendant for murder or other felony. R. v. Mead, 
^ D.8fR.30\. Nor will the court in general grant a certiorari to 
remove an indictment against several defendants for a misde- 
meanor, unless they all concur in the application; R. v. 
Hunt, 2 Chit. R. 130; for if obtained by one, it removes the 
indictment as to all ; R. v. Boxall, 4 Ad. 8f El. 513 ; and it 
seems that a consent by counsel is not sufficient, unless sup- 
ported by an affidavit of such consent by the defendants 
themselves. R. v. Hunt, supra. 

But the court have refused a certiorari to remove an indict- 
ment, after verdict, and before judgment, where the applica- 
tion was made by the defendant, in order that he might 
afterwards move the court of Queen's Bench in arrest of 
judgment; the court saying that he might have redress by 
writ of error after judgment, if he were advised that the 
record was erroneous. R. v. Jackson, 6 T. R. 145. So, where 
an indictment for the non-repair of a bridge being tried on the 
crown side at the assizes, and the defendants convicted, they 
moved for a certiorari to remove the record into the court of 
Queen's Bench, in order that they might move for a new trial: 
but the court refused it, Lord EUenborough, C. J., saying, " I 
would not have the notion for a moment entertained, that we 
have the power of entering into the merits of verdicts, and 
granting new trials, in proceedings before inferior jurisdic- 
tions." R. v. Inhabitants of Oxfordshire, 13 East, 411. R. v. 
Porter, 1 Salk. 149, 6 Mod. 17. R.v. Baker, Carth. 6. Green- 
velt V. Burwell et al., 1 Ld. Raym, 469 ; and see R. v. Unmn, 
7 Dowl. 578, and 2 Hawk, c. 27, ss. 30, 31. So, where a 
certiorari to remove from the sessions an indictment for not 
repairing a road, was not served on the proper officer there until 
after verdict and judgment, although issued before : the court of 
Queen's Bench upon application quashed the writ ; and Lord 
Kenyon, C. J., said, "in the case of summary proceedings, 
orders, and convictions before magistrates, the proceedings 
may be removed by certiorari after judgment, because such pro- 
ceedings can only be removed by certiorari ; but where a judg- 
ment has been given upon an indictment, the record must be 
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removed by writ of error." 12. v. Inhabitantiof Seton, 7 T, A. 
373. And where an indictment for not repairing a bridge was 
found at sessions, and after verdict and judgment against the de- 
fendants, an application was made for a certiorari to mnove 
it, for the purpose of taking objections to it: the court 
refused the writ, saying, that the defendants, after taking their 
•chance of succeeding at sessions, were then too late to apply 
for the certiorari ; if they wished to take objections to the 
indictment, they might do so upon a writ of error. R. v. 
InhabitanU of Pennegoet and MackynUeth, I B. ^ C, 142. 
Even where the certiorari was delivered before trial, but it 
appeared that the defendant had given the prosecutor no 
notice of his having obtained it, but on the contrary gave 
notice of trial for the sessions, and after the prosecutor had 
attended with his witnesses two days, and the trial was called 
on, then, and not until then, the defendant produced the cer> 
tiorari: the court, upon an affidavit of these facts, quashed the 
writ, and ordered a procedendo. R, v. Higgins, 5 Ad, 8fEl, 554. 

Mclion,^ In term time, the rule for a certiorari can only 
be granted upon motion by counsel in open court ; 5 8f 6 fV, 
Sc M,c. 11, ^. 2 ; in vacation, it may be granted by a judge* 
upon his name, and the name of the person at whose instance 
it is granted, being indorsed upon the writ. Id. s. 4. This is 
an ex parte proceeding, it not being necessary that the prose- 
cutor should have notice of it ; and it is a rule absolute in the 
first instance in cases of misdemeanor, a rule rUti only in felony. 
R, V. Spencer, 8 DowL 127. Sometimes in cases of misde- 
meanor, the court, under particular circumstances, grant a 
rule nisi merely ; but, with very few exceptions, it is always 
a rule absolute in the first instance, and without any notice to 
the prosecutor of the intended application. So, in vacation, 
the judge grants his order in the first instance, ex parte. In 
jR. V. Chipping Sodbury, 3 Nev. & Af. 104, the court are reported 
to have holden that the judge's order in such a case, should be 
only an order nisi in the first instance ; but they seem to have 
been misled into this decision by the mistaken statement of 
counsel in argument, that the rule, if moved for in court* 
would be a rule nisi only ; and the practice is otherwise. It 
must of course be moved for upon affidavit, stating the de- 
fendant's grounds for applying for it ; — ^which affidavit must 
be intituled " In the Queen's Bench," but not in the prosecu- 
tion, otherwise it cannot be read. Ex p. Nohro, 1 J3. 4* C.267. 

The writ.] If the rule or fiat be granted, engross the 
writ upon parchment, indorse upon it the name of the ))arty 
suing it out, and the name and address of his attorney, if 
any ; and take it, with the i ule or fiat, to the crown-office, 
and get it signed, sealed and entered there ; also, when it 
issues upon a judge's fiat, the writ must be signed by 
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the judge, and a memorandum, by way of indorsement, of 
the amount for which the recognizance shall be given, also 
signed by him. 

If the writ be to justices out of sessions, it is directed to 
them individually, stating them to be justices of the peace of 

our Lady the Queen for the county of ; if to the sessions^ 

it is diriected to the justices generally. It is tested on the 
day it issues, and, if issued in term, may be made returnable 
immediately before the Queen at Westminster, or if issued in 
vacation, it shall be made returnable immediately before a 
judge at chambers, or on a day certain in the ensuing term» 
before the Queen at Westminster; — ^unless otherwise ordered. 
Beg. 3. 

The application may be made, and the writ sued out, before 
the indictment is found ; 60 G. 3, c. 4. s.A; it is sufficient if 
there be such an indictment at any time before the writ is 
returnable or returned. 
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Victoria, &c. To [the keepers of this our writ, an and 8ii^n>lv 

of onr peace and our Justices as- the said indictments, with all thing* 

si^ed to h^ and determine divers touching the same, by wluitsoerer 

iSdonies, trespasses, and other mis- name the said J. N. may be called 

demeanors, committed within our therein, together with this our wri^ 

county of ^,1 and to every of that we may cause further to be 

fliem, greeting: We being willing done thereon what of right, and 
lot certain reasons that all «nd sin- according to the law and custom of 
gular indictments of wbutsoever England, we shall see fit to be 
{misdemeanors], whereof J. N. is done. Witness, Thomas Lord Den- 
before you indicted as is said, be man, at Westminster, tiie day 

determined before us and not else- of , in the year of our 

where ; do command you and every reign. By the Court, 

of you, tiiat you or one of you do To he indorsedf 

eend under your seals or the seal of By rule of Court, at the 

one of you, beftne us at Westmin- instance of tlie defendant 

ster, immediately after the receipt or prosecutor. 

Recognizance.'] By stat. 5 8f 6 W. 4, c. 33, every person in- 
dicted or presented in any court of session, assize, oyer and 
terminer, gaol delivery, or any other court, who shall obtain a 
writ of certiorari for removing any indictment or presentment 
into the court of Queen's Bench (not being in custody for 
want of bail to answer such indictment &c.) " shall, 
before the allowance of such writ, enter into a recognizance 
before one of his Majesty's justices of the court of King's 
Bench, or before a justice of the peace of the county or place 
in which the offence is charged to have been committed, or in 
which such person shall reside, in such sum and with such 
sureties as the said court of King's Bench or one of his 
Majesty's justices of the said court shall, by indorsement on 
the said writ, order and direct." And if the indictment be 
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against several, and the certiorari be sued out upon the appli- 
cation of one only, the indictment will thereby be removed as 
against all, although one alone enter into the recognizance. 
R. V. BoxaU et al. 4 Ad. ^ El. 513. The condition of the re- 
cognizance must be the same as required by statute 5 ^' 6 W. 
Sf M. c. 11, *. 2, and stat. 8 8f 9 W. 3, c. 33, s. 2. If the 
recognizance be given, it shall be certified to the court of 
Queen's Bench, together with the certiorari and indictment ; 
if not given, the sessions may proceed to trial upon the indict- 
ment. 5^6 JF. 4r Af. c. 11, *. 2. And if the defendant be 
convicted, the prosecutor, if he be the party grieved, or a jus- 
tice or officer whom it may concern as such to prosecute, shall 
be entitled to his costs from the defendant, to be recovered by 
attachment. 5 8f 6 TV. 8f M. c, 11, s. 3. See the cases upon 
this latter section as to costs, post p. 167. 

Therefore, upon a defendant obtaining a certiorari^ he must, 
before the allowance of the writ (if not in custody for want 
of bail), enter into a recognizance, with two sufficient sureties, 
in manner above directed, — conditioned to appear and plead at 
the return of the writ, and at his or their own costs and 
charges to cause and procure the issue that shall be joined on 
the said indictment or presentment, or on any plea relating 
thereto, to be tried at the next assizes to be holden for 
the county wherein the said indictment or presentment 
was found, after such certiorari shall be returnable, if not in 
London, Westminster, or Middlesex, and if there, then to 
cause and procure it to be tried the next term after that 
wherein such certiorari shall be granted, or at the sittings after 
the said term, if the court of Queen's Bench shall not appoint 
any other time for the trial thereof ; and if any other time 
shall be appointed by the court, then at such time ; and to 
give due notice of such trial to the prosecutor : — And the re- 
cognizance so taken as aforesaid, shall be certified into the 
court of Queen's Bench, with the said certiorari and indict- 
ment, to be there filed, and the name of the prosecutor (if he 
be the party grieved or injured), or some public officer, to be 
indorsed on the said indictment ; and if the party prosecuting 
such certiorari, being the defendant, shall not, before allow- 
ance thereof, enter into such recognizance as aforesaid, the 
justices of the peace may and shall proceed to trial of the said 
indictment at the said sessions, notwithstanding such writ of 
certiorari so delivered. ^ Sf 6 ^. ^ Af. c. 11, 5. 2. And it 
shall also be added to the condition of every such recogni- 
zance, that the party prosecuting such certiorari, shall 
appear from day to day in the said court of Queen's Bench, 
and not depart until he or they shall be discharged by the 
said court. % S^ d TV. 3, c. 33. No notice of the bail is 
required. 

When the recognizance is taken before a judge, it is annexed 
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to the certiorari, and delivered to the derk of assize or clerk 
of the peace, and is afterwards returned, along with the in- 
dictment, &c., to the certiorari, and filed in the crown -office 
with them. In all cases it must be transmitted to and filed in 
the crown-oflSce. Reg. 23. 

If the recognizance be irregular or insufficient, a judge upon 
summons may order a procedendo; or the court or a judge 
may require the defendant to enter into a fresh recognizance. 
R. V. Hooper, 1 Chit. 491. Or if the certiorari have issued 
improvid^, the court on application will quash it, and order the 
return to be taken oflFthe file. R. v. Wakefield, 1 Burr. 489. 

Recognizance. 

Middlesex. — Be it remembered, stands indicted, and at his own pro- 

that on the day of , in the per costs and charges shall cause ancT 

year of the reign of our Sore- procure the issue or issues that may 

reign Lady Tictoria, by the grace be joined thereon to be tried in the 
of God Queen of tlie United King- same term or at the sittings at nisi 
dom of Oreat Britain and Ireland, prius to be holden after the same 
defender of tlie faith, J. N. of , term, in and for the County of Mid- 
yeoman, A. B. of , gentleman, dlesez [or City of London], or if 

and C. D. of , grocer, come the trial U to he had at the -!«- 

before me, J. P., one of Her nizes, *ay [at the next Assizes to be 

U%|esty's justices of the peace, in holden after the same term in and 

and for the coun^ of , and ac- for the county of ,] if the said 

knowledge to owe to our said Lady court shall not appoint any other, 

the Queen the several sums follow- time for the trial thereof, and if the 

ing, that is to say, the said J. N. said court shall appoint any other 

the sum of pounds, and the time, then at such other time, and 

said A. B. and C. D. the sum of shall give due notice of such triaL 

pounds each, of lawful money to the prosecutor or his attorney, 

of Oreat Britain, to be levied and shall appear firom day to day 

upon their several goods and chat- in the said court, and not depart- 

tels, lands and tenements, to Her until discharged by the said court, 

Mijesty's use, upon condition that then this recognizance to be void, 

if the said J. N. shall appear in or else to remain in full force. 
Her M^esty's court of Queen's Taken and acknow- \ 

Bench at Westminster, on the ledged the day and ( 

day of , and shall plead to all year first above | 

and singular Indictments of what- mentioned. ^ 

soever [misdemeanors] whereof he 

Delivery of the writ, and, return thereto."] The certiorari, 
with the recognizance annexed, is delivered to the clerk of the 
peace, or the clerk of arraigns or assize, as the case may be. 
It must be delivered before the jury are sworn ; 60 G. 3, 4r 
1 6. 4, c. 4, «. 3 ; and the stat. 21 Jac. 1, c. 8, s. 7, seems to 
require it to be delivered in open court, but in practice it is 
usually delivered as soon as it is obtained, without waiting for 
the sitting of the court. 

If the writ be not returned, you may obtain a side-b?.r rule 
to return it from the crown-office, which expires in four days 
after service in London and Middlesex, and in eight days else- 
where: Reg. 12; and if it be not returned within that timer 
the court on application will grant an attachment. 
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The return is thus made : first indorse upon the writ these 
words : " The execution of this writ appears in certain schedules 
4o this writ annexed. The answer of R. B., esquire, one of 
the Justices assigned to keep the peace in and for the county of 

"] . Then write a schedule on parchment, in this form : 

•* County of , to wit : /, R. B., enquire [chairman of the quar- 
ter sessions of the peace for the said county of , and"] , one of 

ihe justices of our sovereign Lady the Queen assigned to keep the 
peace in and for the said county, and also to hear and determine 
divers felonies, trespasses and misdemeanors in the said county 
-committed, by virtue of this tvrit to me delivered, do under my seal 
[for myself and other the justices assigned to keep the peace in and 
for the said county"] humbly certify unto her Majesty, in her court 
•of Queen* s Bench, the {indictmenf] of which mention is made in 
the said writ, together with all things touching the same. Gis>en 

at , in the said county, the — day of — , in the — — 

year of the reign of Queen Victoria. R. B." [seal.] 

Then engross upon parchment a caption of the indictment 
to be removed, and annex the indictment to it. And these, 
together with the defendant's recognizance, being annexed 
to the certiorari, all are forthwith transmitted to the crown- 
office and filed there. 

It is not necessary that the return should be under seal, 
R.y. Pickersgill, Cold. 297. Atkinsons. R. in error, 3 Bro. P. C. 
^17, although ic usually is so. 

Procedendo.] If the certiorari have been irregulariy obtained, 
or obtained on a false or fraudulent statement, or if the recogni- 
zance have not been properly taken, or if the defendant have not 
complied with the conditions of the recognizance, the prose- 
cutor may apply to the court, or in vacation to a judge by 
summons, for a writ of procedendo. If the rule or order be 
obtained, sue out the writ at the crown-ofiice ; and the indict- 
ment will thereby be sent back to the derk of the peace or 
clerk of assize, with orders to the justices to proceed thereon. 

IVrit of Procedendo. 

Victoria, ice. To [as in with the said writ to you directed, 

•the certiorari] and to every of that we might cause ftuther to be 
them, greeting : Whereas by our done thereon what of right and ac- 
writ we lately commanded you, and cording to the law and custom of 
-every of you, for certain reasons, England we should tee lit to be 
that you should send under your done : We do now for certain rea- 
fleals, or the seal of one of you, sons, command you and every 
before us at Westminster, at a cer- of you, that you do wholly super- 
tain time now past, all and singular sede whatever Is to be done ooa- 
indictments of whatsoever [misde- ceming the execution of that our 
meanors] whereof J. N. was in- said writ; and that you proceed to 
dieted before you, as was said, with the determination of the [misde- 
all things touching the same, by meanors] aforesaid, with that expe- 
whatsoever name the said J. N. dition wliich to you shall leea 
■should be called therein, together right, and according to the law and 
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of England, notwithstand- minster, the [the dag on which the 

ingour writ as before sent to you writ U»ues\, in the year of our 

directed for that purpose. Witness, reign. By the Court. 
Thomas Lord Oenman, at West- 

Process, appearance, plea Sfc] The certiorari being returned 
tnd the indictment filed, the defendant may, if he will, appear 
and plead yoluntarily, or he may wait until he shall be called 
upon by the prosecutor to do so. 

The same process, precisely, lies upon an indictment removed 
by certiorari, as upon one found in this court. See ante, p. 43. 
But this is never resorted to in practice, as the prosecutor has 
a much readier remedy upon the defendant's recognizance, to 
enforce an appearance and plea. For this purpose, obtain from 
the crown-office a side-bar rule to appear, plead and try, ac- 
cording to the conditions of the recognizance, and serve it 
upon the defendant or his attorney ; and if he do not enter an 
appearance before the expiration of the rule, then, upon an 
affidavit of service of that rule, you may move for a rule to 
estreat his recognizance, or for a procedendo. See, as to the 
appearance, ante, p. 55. 

If at the expiration of the rule, the defendant have entered 
an appearance, but have not pleaded, then you may obtain from 
the crown-office, either in term or vacation, a side-bar rule to 
plead, and serve it on the defendant or his attorney ; and if the 
defendant do not plead within ten days after service, you may 
sign judgment at the opening of the office on the morning of 
the eleventh day, unless an order of the court or a judge, ex- 
tending such time, shall have been obtained and served, and 
in such case judgment shall not be signed until the day after 
the expiration of the time granted by such order. Reg.ss. 1 6, 1 8. 
See ante, p. 56. 

The defendant pleads either not guilty, or guilty, which are 
merely entered in the book at the crown-office. Or (in the 
case of indictments for the non-repair of roads or bridges), he 
pleads a special plea, which is filed at the crown-office, and a 
copy served upon the prosecutor's attorney. If the plea be 
special, it must be signed by counsel. See the forms, ante, 
p. 60, 61. 

Trial, ^c] The defendant is bound by his recognizance to 
proceed to trial at a particular time. And if he do not give 
notice of trial accordingly, and do not proceed to trial within 
the time prescribed, then, on an affidavit of the fact, and of 
service of the rule to appear, plead and try, you may move for 
a rule nisi to estreat his recognizance. This however cannot 
be done, where the trial has merely stood over by order of 
court, or by the consent in wTitingof the parties, or by reason 
of the indictment being made a remanet. Reg, 24. And in 
cases where it may be done, the rule nisi will in general be- 
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■discharged upon a peremptory undertaking to try at the nest 
«itting8 or assizes. 

The defendant must also make up the nisi prius record, get 
it sealed and passed, enter it for trial with the marshal, — sue 
out jury process, tested and returnable as ante, p. 75, get it 
returned, and annex it to the record, — and get the warrant of 
nisi prius signed by the attorney-general, — in the manner men- 
tioned ante, p. 70, 8fc. All this may be done also by the pro- 
secutor, whether the defendant do it or not. And if either 
party, having given notice of trial, fail to proceed to trial, 
without countermanding his notice in time, he will be liable to 
the other for the costs of the day, as mentioned ante, p. 68. 
See R. V. JVatton, 4 Car. ^ P. 229. R. v. Bartrum, 8 East, 269. 
The venire is returned by the sheriff's deputy in town ; the 
distringas by the undersheriff in the country. The form of 
the nisi prius record is the same as that ante, p. 70, except 
that after setting out the indictment you say " which said in- 
dictment our said Lady the Queen, afterwards, for certain 
reasons, caused to be brought before her, to be determined 
according to the law and custom of England." The mittimus 
(when necessar}'] and warrant of nisi prius are the same as 
the forms ante, p. 73, 75 ; and the jury process, the same as 
ante, p. 78, 79. If the prosecutor be aware of the indictment 
having been removed, the notice of trial may be the same as 
the form ante, p. 70, except that instead of '* at the sittings," 
&c., you say *' at the next assizes to be holden for the county 

of , at , in the same county." But if he do not know 

of it, or if it be doubtful whether he know of it or not, the 
form may be thus : 

In the Queen's Bench. holden in and for the county of 

Surrey.— The Queen v. A. B. [and [or, at the sittings of nisi 

others.] prius to be holden after this pre- 

Take notice that Uie indictment sent term in and for the county 

found against the above-named of Middlesex, or City of London] 

•defendants at the last [sessions] pursuant to the condition of the 

holden at , in the county of recognizance entered into in that 

on the day of , for cer- behalf. 

tain [misdemeanors] is removed by Dated this day of , 1844. 

writ of certiorari, at the instance of Yours, ice. 

the said defendants into Her Ma- (Attorney for the defendants.) 

jesty's court of Queen's Bench at To , the prosecutor 

Westminster; and that they have of the said indictment, 

appeared and pleaded not iniilty or to Mr. -^ — , his at- 

thereto, and will try the issue tliere- torney. 
upon joined at the next assize's to be 

If the prosecutor of the indictment be not known, notice 
must be given to the witnesses whose names are on the back 
of the indictment. 

In all this, care must be taken, particularly if the indict- 
ment have been found at the sessions for a borough, that the 
jury process, &c., be directed to the sheriff of the proper county. 
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See R. V. Mitchell et al, 2 Ad. 4- El. N. C. 637. The witnesses 
are subpcened, and the trial had, in the manner described ante, 
p. 80, 95. 

Trial in adj<nninff county.] By stat. 38 G. 3, c. 52, s. 1, in 
every indictment removed into his Majesty's court of King's 
Bench by writ of certiorari, and in every information filed by 
his Majesty's attorney or solicitor-general, or by leave of the 
court of King's Bench, if the venire in such indictment or in- 
formation be laid in the county of any city or town corporate, 
it shall and may be lawful for the court of King's Bench, at 
the prayer and instance of any prosecutor or defendant, to 
direct the issue or issues joined in such indictment or informa- 
tion to be tried by a jury of the county next adjoining to 
the county of such city or town corporate, and to award 
proper writs of venire and distrin^a.^ accordingly, if the 
said court shall think it fit and proper so to do. A rule for 
this purpose is obtained at the crown-office, merely upon 
counsel's signature; and a suggestion to the like effect is 
afterwards entered on the nisi prius record, before the awarding 
of the venire. 

In cases not within this statute, also, an application may be 
made by either party, for leave to enter a suggestion, to have 
the trial in another county, as mentioned, ante, p. 66. 

Postea, judgment, ^c] The party entitled to postea, must 
get the record of nisi prius from the associate, and indorse the 
postea upon it, if he have not done so ; see the form, ante, p. 95. 
And if the defendant have been convicted, he will afterwards be 
brought up for judgment, and sentenced, in the manner men- 
tioned, ante, p. 101, 8fc., if not sentenced by the judge imme- 
diately after the trial. See ante, p. 103. 

In the case of road indictments, however, if the defendants 
be found guilty, or plead guilty, or allow judgment to pass 
against them by default, formerly the practice was to sue out 
writs of distringas ad infinitum, see the form, ante, p. 1 14, 
until the defendants obtained a certificate of two justices that 
the road was in perfect repair ; and then judgment was given 
usually for a nominal fine. But the more modern practice is, 
for the prosecutor to pray for judgment, and that a fine be im- 
posed sufiScient to put the road in repair, upon proper affidavits 
of surveyors, &c. : then a rule nisi for such fine is granted, 
and is enlarged from term to term, whilst the defendants pro- 
ceed to put the road in repair, and until they procure a certifi- 
cate as above mentioned. 

CosU."] By Stat. 5 & 6 W. & M. c. 11, s. 3, " if the de- 
fendant prosecuting such writ of certiorari, be convicted of the 
offence for which he was indicted, then the said court of King's 
Bench shall give reasonable costs to the prosecutor, if he be 
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the party grieved or injured, or be a justice of the peace, mayor^ 
bailiff, constable, headborough, tithing-man, churchwarden, 
or overseer of the poor, or any other civil officer, who shall 
prosecute upon the account of any fiiGt conimitted or done 
that concerned him or them as officer or officers to prosecute 
or present, which costs shall be taxed according to the course 
of the said court ; and that the prosecutor for the recovery or 
such costs shall, within ten days after demand made of the de- 
fendant, and refusal of payment, on oath, have an attachment- 
granted against the defendant by the said court for such his 
contempt ; and that the said recognizance shall not be dis- 
charged, till the costs so taxed shall be paid." 

It will be perceived that the statute does not limit the cost^ 
to the amount for which the recognizance has been given : 
whatever the amount of the taxed costs may be, the prosecutor 
is entitled to his remedy by attachment for them ; R.y. TeeU^ 
13 East, 4; or he may move to estreat the recognizance, 
and recover to the extent of the amount thereof, at his 
option. R. V. Hawdon et al., 1 Ad. ^ El. N. C. 464. And 
the prosecutor is entitled to all the costs incurred by him 
since the removal of the indictment, even the costs of con- 
veying the defendant to prison in execution of sentence; 
R. v. Gilbie, 5 M. Sf S. 520 ; but not to costs previously in- 
curred. R. V. Passman, I Ad. Sf EL 603. If the prosecutor 
die after the costs are taxed, though before any demand made 
of them, his executors will be entitled to them. R. v. Cham- 
berlayne, 1 T. R. 103. And if the defendant die after verdict, 
although before judgment, his sureties will be liable for the 
costs, to the extent of the recognizance. R. v. Pinmore, 
8 T. R. 409. R. V. Turner, 3 5. ^ C. 160. But in all other 
cases the prosecutor is not entitled to coats, until judgment 
has been pronounced, and consequently not where judgment 
is arrested. R. v. Turner et cU^ 15 East, 570. 

To be entitled to costs under this statute, the party apply- 
ing must be the actual prosecutor, that is to say, he must 
prosecute the indictment at his own expense. And on the 
other hand, it is not sufficient of itself that a party has 
prosecuted the indictment at his own expense; this alone 
does not make him a party grieved or injured within the 
meaning of the statute. R, v. Incledon, I M. 8f S. 268. 
Therefore, if the prosecution have been carried on by sub- 
scription, the nominal subscribers are not parties grieved, 
vrithin the meaning of the statute. R. y. Cook, I Man. ^ Raf, 
526. So, where the defendant was prosecuted for a libel on 
the governor of a workhouse, and the prosecution was carried 
on by orders of the select vestry of the parish at their expense, 
it was holdcn that be was not liable for costs. R, v. Dewhwrstt 
5 B, Sf Ad. 405. So, where the defendant was prosecuted for 
•n assault upon a watchman, and the prosecution was carried 
on by order and at the sole expense of certain paving and 



B^ the Prosecutor. 160 

lighting commissioners under a local act, the court held the 
watchman not to be a party grieved, although he was nominally 
the proeecutor, nor the commissi<mere, oflBcers prosecuting, 
within the meaning of the statute. R, y. Edwards, 5 B, Sf Ad. 
407, R. So, persons merely bound over to prosecute, foran offence 
to another,and who are merely witnesses, and not officers having 
the management of the prosecution, arenot entitled tocosts from 
the defendant by this statute. R. v. Inffieton, I WUa. 139. But 
the prosecutor of anindtctmentforstoppingup a footway, which 
he had used for many years, R, y. WiUianuon, 7 7*. R, 32, or the 
prosecQtor of a nuisance arising fromasteam-engine, who resided 
near it, and was much inconvenienced by it, R. v. Dewmap, 
16 Eatt, 194, and inhabitants of a parish, who were the pro- 
secutors of certain rioters, and were prevented by the riot from 
entering the vestry-room to attend a meeting for a church^ 
nte, R. V. Thompknu, 2 B. ^ Ad. 287, have been holden to be 
parties grieved, within the meaning of the statute. So, where 
the constable of a manor, whose duty it was to look after the 
highways within it, was ordered by the steward of the manor 
to prefer and prosecute an indictment for non-repair of one of 
the highways, and he, together with several of the inhabitants 
who were in the halut of using the highway as their nearest 
way to market, prosecuted the indictment accordingly: the 
court held, that both the constaUe and inhabitants w^ere en- 
titled to their costs, — ^the constable, as being an officer whom 
it concerned to prosecute, and the inhabitants as parties 
grieved, within the meaning of the statute. R. v. Inhabitants 
of Taunton, St, Mary, S M. ^ S. 465. So, where a justice of 
peace indicted a gaoler for allowing a prisoner to escape, he 
was holden to be entitled to costs. R, v. Sharpness, 2 T. R, 47. 
'So, a justice of peace who prosecuted an indictment for not 
repairing a highway, was holden to be entitled to costs, under 
this statute. R. v. Kettleworth, 5 T, R. 33. So, the commis- 
sioners of the metropolitan police, who prosecuted an indict- 
ment for an assault upon one of their constables, were holden 
entitled to costs. R, v. Earl Waldegraoe et al,, 2 Ad, 8f EL 
N, C. 34 1 . And that a particular person is prosecutor, and is 
a party grieved or officer within the meaning of the statute, 
may be proved by affidavit, although his name do not appear 
upon the back of the indictment. jR. v. Smith, 1 Burr. 54. 

If there be two counts in the indictment, and the defendant 
be convicted on one only, the prosecutor will be entitled to 
the costs on that count only. R. v. Hawdon et al., 1 1 Ad. 4r 
El. 143. 

2. Certiorari to remove an Indictment, at the instance of the 

Prosecutor. 

In what cases."] Formerly, an application by a prosecutor 

for a certiorari, to remove an indictment, presentment or 

i 
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conviction from sessionfi, was granted as of course, without 
any grounds being stated for it by affidavit or otherwise. 
But by Stat. 5 & 6 W. 4, c. 33, reciting that it was expe- 
dient to prevent prosecutors of indictments and present- 
ments from vexatiously removing the same out of inferior 
courts into the court of Queen's Bench, it is enacted, " that 
no writ of certiorari shall issue from the court of King's 
Bench at Westminster, for removing into that court any in- 
dictment or presentment from any court of session, assize* 
oyer and terminer or gaol delivery, or any other court, at the 
instance of the prosecutor or any other person (except his 
Majesty's attorney-general), without motion first made in the 
court of King's Bench or before some judge of that court, 
and leave obtained to remove such indictment or presentment, 
in the same manner as similar motions may now be made and 
leave given where such application is made on the part of 
defendants." And at the time of the passing of this acrt, 
defendants were and still are required to show, by affidavit, 
such reasons as may satisfy the court that it is probable the 
case will not be fairly or satisfactorily tried in the inferior 
court. And where the indictment was to be tried at sessions, 
and was against one of the magistrates, who had circulated 
among the other magistrates of the county a printed account 
of the charges brought against him : the court held this to be 
a good ground for the prosecutor's removing the indictment 
by certiorari. R. v. Grover, 8 Dowl, 325. But his merely 
being one of the bench of magistrates, would not be so. R. v. 
Fellows, 4 Dowl. 607. Also, if an indictment be found at the 
assizes or sessions against a corporation aggregate, the indict- 
ment should be removed into this court, in order that the pro- 
secutor may proceed by distress Infinite to enforce an appear- 
ance, and in order that the defendants may appear by attorney, 
which they cannot do at the assizes or sessions. R. v. Birming- 
ham and Gloucester Railway Company, 3 Ad. 8f EL N. C. 223. 
Where an indictment for an offence punishable by fine only, 
was removed by certiorari from sessions by the prosecutor, after 
verdict and before judgment, the court sent it back by ffroce- 
dendo, holding that as the otfence was punishable by fine, and 
they knew nothing of the circumstances of the case so as to 
be able to apportion the fine, they could not pass judgment 
upon the defendant. R,v, Nichols, 13 East, 412, n. 2 Str. 
1 227. So, where an indictment at sessions for an assault, was 
removed by certiorari, after the defendants had confessed the 
offence in the court below, the court sent the record beck by 
procedendo, although it was sworn on the part of the prosecu- 
tor that several of the justices were near relations of the de- 
fendants. R. V. Gwynne and others, 2 Burr. 749. 

But the certiorari must be sued out and served before verdict ; 
ante, p. 169 ; and in misdemeanors, it must be delivered before 
the jury is sworn, otherwise the trial shall proceed. 60 Geo. 3, 
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<r. 4, J. 3. 5. By the 4th section of this latter statute, in the 
case of an indictment for a misdemeanor, a writ of certioran 
" may be applied for and issued before such indictment has 
been found, in the like cases, in the same manner, and upon 
the same terms and conditions, as if such writ of certiorari 
bad been applied for after such indictment had been found." 
The act contains a proviso (s. 10,) that nothing in it shall 
extend to any prosecution for the repair of a highway ; but 
at common law, the writ of certiorari removed all such 
records as were described in it, which were in esse at any time 
before the return of it, although not so at the time it was 
sued out. 2 Hawk, c. 27, s. 73. 

Motion.'] The application is by motion in term time, or by 
application to a judge in vacation, as mentioned ante, p. 160 ; 
aod the rule or order is usually absolute in the first instance. 
It must be founded upon an affidavit stating the grounds of it ; 
which affidavit must not be entitled in any cause, for there is 
DO cause then in court, nor can it be read if so entitled. Ex 
parte Nohro, IB.SfC, 267. Where the attorney-general how- 
ever moves on the part of the crown« the rule is always absolute 
in the first instance. 

The writ is sued out, tested and returnable* as directed 
ante, p. 1 60, 161, is in the same form as is there given, and is in- 
dorsed " By Rule of Court, at the instance of the prosecutor." 

Delivery of the writ, and return.'] The writ is delivered to the 
derk of the peace, or clerk of assize, in the manner directed ante, 
p. 163 ; and the return is made in the manner mentioned ante, 
p. 164. 

If the defendant be in custody on this charge, he still remains 
in custody until he finds bail; but if he be out on bail, then, by 
the removal, his recognizance below is discharged Vide ii\fra. 

Process,] If the indictment he for a misdemeanor, the re- 
gular process is by venire ; and if the sheriff return that he 
has summoned the defendant, then you may sue out a distringas, 
and so proceed to distress infinite ; but if the sheriff return nihU 
to the venire, then a capias, alias and pluries issue, — ^in the 
same manner as upon an indictment found in this court. See 
ante, ;». 43. In felonies, the process is by capias, alias mid pluries. 

But where the defendant has not been holden to bail in the 
court below, and is not in custody on the charge, the prose- 
cutor, upon an affidavit of these facts, and producing a certi- 
ficate from the crown-office of the indictment being returned 
and filed, may in all cases, except upon indictments for nui- 
sance, obtain a judge's warrant to apprehend him. And in 
cases where the defendant has been holden to bail in the court 
below, yet, as his recognizance is discharged by the removal 
»2 
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of the indictment, if he have not appeared and pleaded to it, 
you may proceed against him by ventre, &c. as above directed; 
but a judge will not grant a warrant to apprehend him. 

Where an indictment for Iceeping a common gaming-house 
was preferred by a private prosecutor, who, after removing it 
by certiorari, proceeded no further ; another party then took 
up the prosecution, issued a venire against the defendant^ and 
took other steps for the purpose of bringing the case to trial, 
although desired by the original prosecutor to forbear : upon 
the latter moving to stay the proceedings, alleging that the 
oflfence had been discontinued, the court refused to interfere, 
the prosecution being for a public nuisance. R. v. Wood, 
3 B. ^ Ad, 657. / 

Bail are put in. and their recognizance taken, in the same man- 
ner as directed ante, p. 53, except that the recognizance is condi- 
tioned only to appear and plead. See the forms, ante, p. 54, 55. 
And see ike forms of the venire and distringas, cmte, p. 43, 44. 

Appearance and plea."] If the defendant be in custody in 
the Queen's prison, he may be brought up to appear and 
plead, by a side-bar rule, to be obtained at the crown-office. 
Or if he be in custody in any prison, by virtue of a warrant 
of a judge of this court, or of a writ of capias ad respon- 
dendum issuing out of this court, you may proceed against 
him under Stat. 48 G. 3, c. 58, s. 1, as directed ante, p. 57. 
Or if he be in custody in any other manner, you may either 
sue out a habeas and have him brought up to appear and 
plead; or you may obtain a judge's warrant against him upon 
the indictment, lodge it with the gaoler, and then proceed 
against the defendant under the stat. 48 G. 3, c. 58, above- 
mentioned, as directed ante^ p. 58. 

But if the defendant have given bail in this court upon the 
indictment, as the recognizance in that case is conditioned to 
appear and plead, the prosecutor may serve a notice on the 
defendant and his bail to enter an appearance for the defend- 
ant in pursuance of his recognizance; and if he do not 
appear accordingly, the prosecutor, upon an aflSdavit of that 
fact and of the service of the notice, may apply to the court 
for a rule to estreat his recognizance. See the form of the 
notice, ante, p. 56. 

If he appear, then obtain at the crown -office a side-bar rule 
to plead, and serve it on the defendant's attorney. This rale 
will expire in ten days after service ; and if the defendant do 
not plead within that time, you may sign judgment as for 
want of a plea at the opening of the office on the morning 
of the 1 1th day, unless an order of the court or of a judge, 
extending such time, shall have been obtained and served, and 
in such case judgment shall not be signed until the day after 
the expiration of the time granted by such order. Reg. 16, 18. 
The defendant, upon allowing judgment thus to go by default, 
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may, if he be out on bail, obtain a judge's order to stay pro- 
ceedings until the 5th day of the next term. 

Where however the indictment is against the inhabitants of 
a parish or county, for not repairing a road or bridge, they 
cannot be obliged to plead in the same term they appear, but 
they are entitled to an imparlance over to the next term. 

See as to a confession or plea of not guilty, ante, p. 59, and 
the form, cmte, p. 60 ; see as to the general issue, &c. ante, 
p. CO, and the judgment by default or confession, ante, p. SI; 
see the replication, ante, p. 61, 62, and demurrer, ante, p. 63. 

Trial, 8fc.'] The prosecutor must in this case give notice 
of trial, make up the nisi prius record, sue out jury pro- 
cess, get it returned, and annex it to the record, &c., as 
directed ante, p. 69, 8fc. Or if the prosecutor make default in 
this respect, the defendant may give notice of trial, &c., and 
proceed to trial accordingly, although not compelled to do so. 

The nisi prius record is in the same form as that ante, p. 70, 
except that after setting out the indictment you say '* which 
said indictment our said Lady the Queen, afterwards, for cer- 
tain reasons, caused to be brought before her, to be determined 
according to the law and custom of England." 

The trial is had in the nisi prius court at the assizes for the 
coanty where the venue is laid ; and if the defendant be con- 
victed, he may either be sentenced there {see ante, p. 103), or be 
brought up to the court for sentence in the following term, when 
the same proceedings are had as described ante, p. 103 — 107. 

SECTION II. 

Certiorari to remove Coroner^ Inquisitions. 

In what cases, generally. "l A certiorari is granted to remove 
an inquisition taken before a coroner* into the court of Queen's 
Bench, either for the purpose of quashing it, or of putting 
it into a course of trial. An application for the latter purpose 
very seldom occurs in practice ; but when it does, the process 
and other proceedings are the same as upon the removal of an 
indictment for the same offence, and therefore it is unneces- 
sary to consider that part of the subject further. Where the 
intention is to quash the inquisition, the application is usually 
made at the instance of some person upon whose property 
a deodand has been laid by the inquest, and who seeks to 
quash the inquisition for defects appearing upon the face 
of it, in order to get rid of the deodand ; or by the family 
of the deceased, where the inquest have found him felo de se, 
in order to get rid of the forfeiture. 

An inquisition may be quashed, either for a want of juris- 
diction in the coroner or person taking it, or for some defect 
appearing upon the face of it. 

In the first place, as to the want of jurisdiction :-»If 
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a coroner take an inquisition upon a body, ^'hich at the 
time is lying at a place ivhich is not within his juris* 
diction, the inquisition is bad, and may be quashed. St. 
A Ed, 1, De qjgiicio Caronatoris, Anon. MS. E, 1844. By stat. 
6 & 7 Vict. c. 12, s. 1, after reciting that it often happens that 
it is unknown where persons lying dead have come by their 
deaths, and also that such persons may die in other places 
than those in which the cause of death happened : it is en- 
acted, that the coroner only within whose jurisdiction the 
body of any person, upon whose death an inquest ought to 
be holden, shall be lying dead, shall hold the inquest, not- 
withstanding that the cause of death did not arise within 
the jurisdiction of such coroner; and in the case of any 
body found dead in the sea, or any creek, river or navigable 
canal within the flowing of the sea, where there shall be no 
deputy-coroner for the jurisdiction of the Admiralty of Eng- 
land, the inquest shall be holden only by the coroner having 
jurisdiction in the place where the body shall be first brought 
to land. And by sect. 2, for the purpose of holding coroners' 
inquests, every detached part of a county, riding or division 
shall be deemed to be within that county, riding or division by 
which it is wholly surrounded, or where it is partly surrounded 
by two or more counties, ridings or divisions, within that one 
with which it has the longest common boundary. See R. v. 
Oreat Western Raikcay Co., 3 Ad. 8f El. N. C. 333. 

Formerly a coroner, being a judicial as well as minbterial 
officer, could not appoint a deputy, R. v. Farrand, 3 B. 8f A. 
260, unless expressly empowered to do so by some act of 
parliament or charter. But now, by stat. 6 & 7 Vict. c. 83, 
every coroner may appoint a deputy, subject to the approval 
of the Lord Chancellor, a duplicate of the appointment 
being sent to the clerk of the peace to be filed among the 
records of the sessions ; and every inquest taken before such 
deputy, and all other acts done by him as such« shall be deemed 
to be the acts of the coroner. 

Secondly. — As to defects upon the face of it : Formerly a 
coroner's inquest was liable to be quashed for a great number 
of defects, having no relerence whatever to the merits. But 
now, by stat. 6 8k 7 Vict. c. 83, s. 2, " no inquisition found 
upon or by any coroner's inquest, nor any judgment recorded 
upon or by virtue of any such inquisition, shall be quashed, 
stayed, or reversed for want of the averment therein of any 
matter unnecessary to be proved, nor for the omission of the 
words * with force and arms,' or of the words * against the 
peace,' or of the words 'against the form of the statute,' — nor 
for the omission or insertion of any other words or expressions 
of mere form or surplusage, — nor for the insertion of the 
words • upon their oath,' instead of the words • upon their 
oaths,'— nor for omitting to state the time at which the offence 
was committed, when time is not the essence of the oflfence,— 
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nor for stating the time imperfectly, — nor because any person 
or persons mentioned in any such inquisition is or are desig* 
nated by a name of office or other descriptiye appellation, 
instead of his, her, or their proper name or names, — nor by 
reason of the non-insertion of the names of the jurors in the 
body of any such inquisition, or of any difference in the 
spelling of the names of any of the jurors in the body of any 
such inquisition and the names subscribed thereto, — nor 
because any juror or jurors shall have set his or their mark or 
marks to any such inquisition, instead of subscribing his or 
their name or names thereto, nor because any such mark or 
marks is or are unattested, provided the name or names of 
such juror or jurors is or are set forth, — nor because any 
juror or jurors has or have signed his or their christian name 
or names by means of an initial or partial signature only, and 
not at full length, — nor because of any erasures or interlinea- 
tions appearing in any such inquisition, unless the same shall 
be proved to have been made therein after the same vras 
signed, — nor for want of a proper venue, where the inquest 
shall appear or purport to have been taken by a coroner of or 
for the county, riding, city, borough, liberty, division, or place 
in which it shall appear or purport to have been taken,— nor 
(except only in cases of murder or manslaughter) for or by 
reason of any such inquisition not being duly sealed or written 
upon parchment, — nor by reason of any such inquisition 
having been taken before any deputy instead of the coroner 
himself, — ^nor because the coroner and jury did not all view the 
body at one and the same instant, provided they all viewed 
the body at the first sitting of the inquest : — ^And in all or any 
of such cases of technical defect, as are hereinbefore men- 
tioned, it shall be lawful for any judge of either of Her Ma- 
jesty's courts at Westminster, or any judge of assize or gaol 
delivery, if he shall so think fit, upon the occasion of any such 
inquisition being called in question before him, to order the 
same to be amended in any of the respects aforesaid, and the 
same shall forthwith be amended accordingly." 

But still, an inquest, to be good, must be signed by the 
jury as well as the coroner ; R. v. JJ. of Norfolk, 1 East, 383 ; 
and it is usual for them to seal it also. Id. So, if it do not disclose 
the place where the body at the time was lying dead, inasmuch as 
it does not in that case show that the coroner has jurisdic- 
tion, it is bad, and may be quashed. Vide ante, p. 174. And 
therefore, where the coroner's inquisition omitted to stale the 
place where the death happened or where the body was found, 
the court held this to be a defect in substance, and not 
amendable, and they therefore quashed the inquisition. R. 
V. Evett, 6 B.&C. 247. So, where the inquisition stated the 
facts of the case, and the verdict found appeared not to be war- 
ranted by the facts, thecourt quashed it. Re Cully, 5 B. 8fA,/. 230. 
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So, if an inquUition find a deodand, and it be bad as to 
that, it may be quashed as to the deodand, and stand good 
as to the residue of it. And therefore where an inquisitioii 
upon the body of J. S., who was killed by a steam-boat 
running down the ship in which he was, found a verdict of 
manslaughter against the captain of the steam>boat, and also 
found that the steam-boat was moving to the death, &c., the 
court quashed the inquisition as fiiur as respected the deodand, 
holding that there could be no deodand in a case of felony. 
R. V. Polwart, I Ad. 4r EL N. C. 818. If a man fall from the 
wheel of a cart, and be killed, — if the cart were standing still 
at the time, the wheel alone shall be a deodand ; but if the 
cart were then in motion, the whole cart, and the horses drawing 
the same, shall be forfeited. I Hawk. c. 26, s. 3. And the 
like in other cases. And if in such a case the jury were 
to find the whole cart to be a deodand, when they ought to 
have found the wheel only, or the like, the court would quash 
the inquisition as far as respected the deodand. See R, y. 
Brownlifw et al., 11 Ad. 8f El. 118. R. v. Grand Junction 
Railway Com., Id. 128, n. So, if the thing found to be a 
deodand, be not stated to be the property of some person by 
name, the inquisition will be bad, and may be quashed. Even 
where the inquisition stated that a certain steam-engine and 
railway carriages moving to the death, were " the goods and 
chattels of and in the possession of the proprietors of the 
Hull and Selby Railway and of the proprietors of the Leeds 
and Selby Railway," the inquisition was quashed, because it 
did not appear that there were any corporation of those 
names. -R. v. West, 1 Ad. Sf El. N. C. 826. 

Tke motion, ^Tc] The application for the certiorari is made 
to the court in term time, or to a judge in vacation, a copy of 
the inquisition being annexed to the affidavits, or some defect 
in it expressly sworn to; R. v. Manchester and Leeds Rail- 
way Com., 3 Nev. Sf P. 439 ; and in practice it is usually an 
ex parte application, and the rule or order absolute in the first 
instance, as in the case of a certiorari to remove an indict- 
ment, {see ante, p. 160,) unless the court or judge otherwise 
order. Upon obtaining the rule or fiat, engross the writ upon 
parchment, indorse upon it " By rule of Court," or " By fiat 

of Mr. Justice ," with the name and address of the 

attorney suing it out ; get it signed, sealed and entered at the 
crown-office; pay 5s.; and then deliver it to the coroner. 
The writ is tested on the day it issues, and if issued in term 
must be made returnable immediately before the Queen at 
Westminster, or if issued in vacation, shall be made return- 
able immediately before a judge at chambers, or on a day 
certain in the ensuing term before the Queen at Westminster, 
unless otherwise ordered. Reg. 3. 



To remove Coroner^ Inquisition. * 177 

Certiorari. 

VxcroBiA, &c To A. B., gentle- next,] all and lingular the laid in- 

maa, one of our coronen of and quisitiona, with all thinga touching 

for our county of , greeting : the same, aa fully and perfectly aa 

We being willing for certain reaaons, the same have been taken or made 

that an and singular inquisitions by or befbre you, and now remain 

taken or made by or beftee you, at in your custody or power, together 

in our said county, on or with this our writ, that we may 

about the day of , on cause ftirther to be done tliereon 

view of the body of J. N. then and what of right and according to the 

there lying dead, be sent by you law and custom of England we 

before us, do command you, thai shall see fit to be done. Witness, 

you send under your seal before Thomas Lord Denman, at West- 

us at Westminster, immediately minater, the day of , in 

after the receipt of thia our writ, the year of our reign. 

\or on the day of By the Court. 

Motion to quatk, Sfc."] Where the certiorari has been sued 
out for the purpose of quashing the inquisition, as soon as 
the writ has been returned and filed, get a motion-paper 
signed by counsel, indorsed to move for a rule niii to quash 
the inquisition, and get the rule drawn up at the crown-office, 
on reading the return, the former affidavits, and any further 
affidavits you may think fit to file. In cases where a deodand 
is found by the inquisition, this rule usually requires notice of 
the rule to be given to the solicitor of the treasury, the 
coroner, and the widow (if any) or the next of kin of the 
deceased ; but in other cases tiie solicitor of the treasury is 
not made a party. The rule will then be put in the crown 
paper for argument, as in the case of quashing an order of 
sessions ; and paper books must be delivered to the judges, 
with the points marked in the margin, in the same manner as 
upon a demurrer. See ante, p. 64. The case is afterwards 
called on in the crown paper, is argued first by the counsel 
showing cause against the rule, and then by the counsel for 
the party who obtained it. In giving judgment, the court 
may order the inquisition to be quashed altogether, or a part 
of it only. Exp. Carruthers, 2 Man. 8f Ry. 397. 

But even where the objection to the inquisition is, that it is 
bad on the face of it, the court will not always quash it upon 
motion, but will put the objecting party to demur. See R. v. 
Brownlow et al., U Ad. 8f El. 119. Where however the ob- 
jection does not appear upon the face of the inquisition, as 
where it is alleged that the coroner or other person had no power 
to take it, the matter is always decided upon motion, by affidavit. 

Where however the inquisition is removed, not for the 
purpose of demurring to it, or moving to quash it, but for the 
purpose of traversing it, the proceedings are the same as 
where an indictment is removed by certiorari at the instance 
of a defendant, except that if the inquisition merely find a 
deodand, the party is not usually required to enter into a 
i3 
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recognizance to appear and plead, &c., but if he do not proceed, 
the crown may, by issuing process to levy the deodand. 

The lnqirisitioD» in ease it merely finds a deodand, remains 
on the file in the crown-office; but in all other cases of 
moving to quash it, if it be not quashed, or if it be removed 
for the purpose merely of bailing a defendant, both it and 
the certiorari are transmitted to the clerk of assize of the county 
in which the offence is alleged to have been committed. Reg. 1 1 . 



SECTION III. 

Certiorari to remove Convictions, and Orders of Justices at or 
out of Sessions. 

In what cases."] Summary convictions by magistrates may be 
removed by certiorari into the court of Queen's Bench, for the 
purpose of moving that court to quash them, for errors appear- 
ing upon the face of them. But as the court are to judge of 
the validity of a conviction, thus removed before them, from 
what appears upon the face of it, and not from any extraneous 
facts alleged in order to support or quash it, R. v. Listen, 
6 T. R. 338, they will not grant the rule for the certiorari, 
unless it be shown to them that the alleged defect appears 
upon the face of the conviction, even in a case where there is 
no appeal, and no other mode of having the decision of the 
justices reviewed, except by certiorari. R. v. Justices of 
Cashiobiinj, 3 D. 9^ R. ?5. Where an application was made 
for a certiorari to remove a conviction, which, on the face of 
it, appeared to be for a common assault, but it was alleged 
to be in fact for an assault with intent to commit a felony, 
which by 9 G. 4, *c. 3?, s. 29, was not an offence within the 
jurisdiction of the justices; the court refused the writ; and 
Lord Tenterden, C. J. said, that "the conviction here shows a 
jurisdiction upon the face of it, and I should feel great diffi- 
culty, in any such case, in granting the writ;" but the cir- 
cumstances mentioned in the deposition before the convicting 
magistrates, even if believed by them, did not prove clearly 
an intention to commit a felony; and as the 29th section 
made the magistrates the judges, whether such an attempt was 
proved or not, and they had negatived it by their conviction, 
the court, even taking these circumstances into consideration, 
thought they would not be warranted in granting the defend- 
ant the rule for the certiorari. Anon, \ B. Sf Ad. 382. 
Bayley, J. however, is reported to have granted a certiorari, to 
remove a conviction for selling by other than the "Winchester 
bushel, on the ground of the vendee having been rejected as 
an incompetent witness by the justices. R* v. , 2 Chitt. 

R. 137. 

But even in cases where the court may grant the ivrit, 
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the party is not entitled to it ex debito justituB, but the 
court may grant it or not in their discretion ; in the exercise 
of that discretion, the court will always grant the writ, if 
there be a probable ground that injustice has been done below, 
in order that the conviction being removed, the court may 
have an opportunity of reviewing it; but they will not do so, 
for the purpose of enabling the parties to litigate any pro- 
bable cause, particularly if they be satisfied that upon the 
whole the magistrates have come to a right conclusion. R. v. 
Ba», 5 r. jR. 251. The certiorari, however, may be awarded 
after appeal to the sessions against the conviction has been 
determined, (^see R. v. Jukes, 8 T. R. 625.) as well as before ; 
if the sessions on appeal have confirmed it, and it be bad on 
the face of it, the defendant may still have it brought before 
the court of Queen's Bench by certiorari, and quashed ; R. v. 
Jukes, supra ; but if the sessions have quashed it, as in that 
case it will not appear on the face of the order of the sessions 
but that the sessions have quashed the conviction upon the 
merits, the prosecutor has no remedy, unless the sessions 
have merely quashed it subject to a case for the opinion of 
the court; if indeed a case be granted, the order of sessions 
and case may then be removed by certiorari, and the opinion 
of the court taken upon them ; and if the court thereupon 
quash the order of sessions, it will have the eflect of setting up 
the conviction, which may then be enforced. See R, v. Allen, 
15 East, 333. The court however will not grant a certiorari 
to remove a conviction, pending an appeal against it; and 
therefore where the defendant was committed by a jus- 
tice until the sessions as a vagrant, against which he appealed; 
and pending that appeal, he obtained a certiorari to remove 
the proceedings which were had before the justice, in order to 
have them quashed: the court, upon application, and an 
affidavit of the facts, quashed the certiorari, saying that it 
ought not to have issued pending the appeal. R. v. Sparrow 
and Urquhart, 2T,R.\ 96, n. 

So all orders of justices, at or out of sessions, may be 
brought before the court of Queen's Bench by certiorari, and 
there quashed, if they be bad upon the face of them. Where 
an order of filiation was appealed against, and the appeal dis- 
missed on the ground that it had not been made to the next 
sessions after service: the order being afterwards removed 
into the court of King's Bench by certiorari, was there 
quashed upon motion, for a defect appearing upon the face of 
it. R, V. Stanley, Cold. 172, If the justices appear to have 
jurisdiction, the court will only look to the order itself; and 
if that be good upon the face of it, they will not enter into 
any examination of the facts or reasons upon which the order 
is founded, R. v. St. James, Westminster, 2 B. 4' Ad. 241, 
R.y.JJ. of Cambridgeshire, 4 Ad, Sf El. Ill, unless in the 
case of an order of sessions made subject to a special case. 
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But the court will receive affidavits to show that the justices 
making the order, had no jurisdiction to make it ; tee cuUe, 
p. Ifi5. R, V. JJ. of Cheshire, 8 Ad. ^ El. 398; R. v. Long, 
1 Man. 4r R' 139; and this even although the certiorari be 
taken away by statute. R. v. JJ. of Somersetshire, 5 B.8fC.Sl6. 
But if it appear that they had jurisdiction, the court will 
never inquire into the propriety of their decision upon affi- 
davit. R. V. Bolton, 1 Ad. 8f EL, N. C. 66. And therefore 
where, upon the hearing of an appeal at quarter sessions, the 
court being equally divided, they adjourned the appeal to the 
next sessions ; but the appellants in the meantime moved for 
a certiorari to remove the order of adjournment and the 
order of removal, on the ground that one of the magistrates, 
who voted for the respondents, was a rated inhabitant of the 
respondent parish, and that the sessions, therefore, instead 
of adjourning the appeal, should have quashed the order of 
removal : the court held, that as there was nothing on the 
face of the order of adjournment to impeach it, they had no 
jurisdiction as a court of error to review it ; and they accord- 
ingly refused the writ. R. v. //. of Monmouthshire, 8 JB. 4r C 
137. "Where also it appears clearly to the court that sub- 
stantial justice had been done by the order, the court will 
seldom grant a certiorari to remove it, to let in a mere formal 
objection to it, having no reference to the merits of the case. 
R. V. Justices of Denbighshire, 1 B, 8f Ad. 616. Nor will the 
court grant a certiorari, to remove an order, pending an ap- 
peal against it ; see R. v. //. of Cheshire, 8 Ad. 8f El. 826 ; or 
after an appeal, for want of notice of trial, where both parties 
appeared, and acquiesced in the trial. R. v. JJ. of E. R. York- 
shire, 3 Nev. 8f M. 93. And where the party complaining of 
an order, is in custody under it, his proper remedy is by 
habeas corpus, and not certiorari ; for upon the former writ, 
not only will the validity of the order be determined, but the 
party will also be discharged out of custody if the order be 
bad. Per Lord Kenyon, C. J. in R. v. Bowen, 5 T. R. 158. 
156. It may be necessary to mention, that where an order 
of sessions is made, subject to a case, the certiorari (if not 
taken away by statute) is granted as a matter of course, where 
it is applied for in proper time, &c. 

Notice of motion.'] By stat. 13 G. 2, c. 18, s. 5, no writ of 
certiorari shall be granted or issued, to remove any conviction, 
judgment, order or other proceedings had or made by or before 
any justice or justices of the peace or general or quarter sessions, 
" unless it be duly proved upon oath that the party or parties 
suing forth the same hath or have given six days' notice 
thereof in writing to the justice or justices, or to two of them 
(if so many there be) by and before whom such conviction, 
judgment, order or other proceedings shall be so had or made, 
to the end that such justice or justices, or the parties therein 
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concerned, may show cause, if he or they shall so think fit, 
agaiBSt the issuing or granting such certiorari." This statute, 
as has been alroidy mentioned, does not extend to in- 
dictments; and therefore a certiorari to remove an indict- 
nent from the sessions, may be applied for, without pre- 
viously giving any notice to the justices. R. v. Battams^ 
1 Eatt, 298. Nor is the crown bound by it ; R, v. Berkley, 
i Id, Ken. 80 ; and therefore the attorney-general, applying 
upon the part of the crown,' may obtain a certiorari to remove 
a conviction, &c. although no notice of the application be 
given to the justices. But in all other cases, the notice must 
be given, otherwise the court cannot grant the certiorari ; 
even where an order of sessions was made, subject to a case, 
and the case was settled by the justices, the court refused a 
certiorari to remove it, as the required notice had not been 
given, saying that the statute in this respect was imperative. 
R, V. Jutiices of Sussex, 1 M. ^ S. 631. And if the certiorari 
be sued out, without giving any notice or sufficient notice, 
the court, upon motion, will quash the writ ; R. v. NichoUs, 
5 r. 12. 281, n. ; or if it be sued at the instance of any other 
but the party who gave the notice, the court will quash it. 
R. V. //. of Kent, 3 B. 8f Ad. 250. The notice must be given 
six days before the rule nisi is moved for, R. v. Justices of 
Giamorganshire, 5 T. R. 279, one day inclusive, the other ex- 
clusive ; R. v. Goodenough and others, 2 Ad. 8f E. 463. R. v. 
//. of Cumberland, 4 Nev. 4r Af. 378 ; and where the notice 
was, of an intention to move " on the first day of next Hilary 
term, or as soon afterwards as I can be heard," and it was 
served on the first day of term, but the motion was not 
actually made until after six days from the day of service, the 
court held it to be insufficient, and refused to grant the cer- 
tiorari. Re Flounders, 4 B 8f Ad. 865. If the application be 
as to a conviction, or to an order of justices out of sessions, 
the notice must be given to the justices who made it. But if 
it be to remove an order of sessions, the notice must be given 
to two of the justices before whom the sessions were holden 
giving it to one who was present, and to another justice of 
the county who was not present, was holden not to be suffi- 
cient. jR. V. Rattislaw, 5 Dowl. 639. It may be signed by 
the party's attorney, R-y. Abergele, 5 Ad. 8fEl. 795, R. v. //. 
of Lancashire, 9 Law J., 9 qb., R. v. //. of WUts, 10 Law J., 
25, m., if it state the name of the party on whose behalf it is 
given. Even where it was signed "Crossley and Sudlow, 
solicitors for Richard Gould, a rate-payer of the township of 
Manchester, (who was the party intending to move for the 
writ), the court held it to be sufficient, although the notice 
did not expressly state that Gould would move for the writ, 
and there was no affidavit that the notice was served at his 
instance." R. v. JJ. of Lancashire, \l Ad. 8f El. 144. And 
the same, where it was signed " Wilson & Scott, attornies for 
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the overseers of the poor of the township of Kendal ." R, v. //. 
€f Westmoreland, 3 DnwL N. C. 1 78. But where it was signed 
" Lace, Miller, and Lace, attomies," and made no mention of 
the party's name, the court held it to be insuflScient ; for it might 
be material to the justices to know at whose instance the motion 
was intended to be made ; R. v. JJ. of Lancashire, 4 B. 8f Aid. 
289 ; and this, even although the party intending to sue out 
the writ had made an affidavit in support of the rule. Id. 
So, where the notice was of a motion on behalf of the 
churchwardens and overseers of the poor of the parish of S., 
and it was signed by one of the churchwardens only, the 
court held it to be insufficient, as it should have been signed 
by all. R. v. JJ. of Caminridgeshire, 3 B. Sf Ad. 887. S. P. R. v. 
//. of Shrewsbury and Salop, 10 Law J., 8, m. Where a rule 
was obtained by A. for a certiorari to remove an order of justices 
for diverting a highway and turning the new line of road 
through the lands of B., and also to remove an order of 
sessions confirming and enrolling the same, the regular notice 
being given to the justices ; and A. afterwards abandoned the 
proceeding ; and B. then took it up, and moved that he might 
be at liberty to sue out the writ : the court held that it could 
not be done ; the writ must be sued out by the party who has 
given the notice. R. v. J J. of Kent, 3 B.8f Ad, 250. And 
not only must the notice state the party's name, and show 
that he is the person who intends to move for the certiorari, 
but the affidavit afterwards used in moving for the rule, must 
identify the prosecutor with the party named in the notice, 
and the justices therein named with those against whom the 
motion is made; it is not sufficient that the justices are of 
the same nstme, the order of the same date, or the person 
named in the notice the only person who has made an affidavit 
in support of the motion. R. v. How et aL, 1 1 Ad, 8f El. 159. 
This notice should be served, either personally, or by leaving 
it for the justice at his place of residence with his wife or 
servant. And an affidavit must be made of the service, 
accordingly. 

Notice to Justices oiU of Sessions. 

To A. B. and C. D., esquires, two the day of , at 

of her Mi^esty's Justices of the of the clock in the forenoon of the 

peace for the county of . same day,] on behalf of J. N., for a 

Take notice, that her Majesty's vnrit of certiorari to remove into tlie 
court of Queen's Bench at West- snid court a certain record of con- 
minster will be moved on , viction [or order] under the hands 

the day of , instant, or and seals of you, the said A. B. and 

so soon after as counsel can be C. D., as such justices as aforesaid 

heard, [or iii vacatiorit that appli- made on or about the day of 

cation will be made to the Bight last past, whereby the said 

Honorable Thomas Lord Benman, J. N. was [convictedor ordered, &c. 

chief justice of her Mj^jesty's court describing shortly the ojffence or 

of Queen's Bencli, or to sucli oilier substance of the order]. 

Judge as maybe nt his chambers Dated this day of ,1845. 

in Bolls Garden, Chancery-lane, on Yours, £cc. 
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The like Notice, ffrevioua to ike removal of an Order 
of Sessions. 



To A. B. and C. D., esquires, two 
of her Majesty's justices as- 
signed to hear and determine 
divers felonies, trespa^es and 
other misdemeanors committed 

witliln the county of 

TaJte notice that her Mi^esty's 
eoort of Queen's Bench at West- 
minster will be moved on the 

day of instant, or so soon 

after as counsel can be heard, [or in 
vacation, that application will be 
made to the Sight Honorable 
Thomas Lord Denman, chief jus- 
tice of her Majesty's court of 
Queen's Bench, or to such other 
judge as may be at his chambers 
in Bolls Garden, Chancery-lane, on 

the day of , at 

of the clock in the forenoon of the 
same day,] on behalf of the inha- 
bitants of the parish of A. in the 
county of B., for a writ of cer- 
tiorari to remove into the said court 
all and singular orders made by 
the keepers of the peace and Jus- 
tices in and for the said county of 

, or some of them, at a general 

sessions of the peace holden at 



in and for the said county, on or 

about the — day of last, 

upon an appeal between the church- 
wardens and overseers of the poor 
of the said parish of A. in the 
county of B. appellants, and the 
churchwardens and overseers of the 
poor of the parish of C. in the 
county of D. respondents, touching 
an original order of two justices 
for the removal of H. K« from the- 
said parish of C. to the said parish 
of A.; at which said quarter 
sessions, at the time of the making 
of the said order, you the said A.B» 
and C. D. esquires, respectively 
were present and then and there 
acted as such Justices. [And upon 
the hearing of which appeal, the 
said original order was quashed, 
[or affirmed] subject to a case for 
the opinion of the said court of 
Queen's Bench.] 

Dated this day of , 1844. 

Yours, Sec. 
Attorney for the inhabitants- 

of the parish of A. above 

mentioned. 



Affidavit of Service, 



In the Queen's Bench. 

A. B. of , clerk to at- 
torney for the inhabitants of the 
parish of A. in the county of B., 
maketh oath and saith, that he this 

deponent did on the day of 

instant, personally serve CD., 

esquire, one of her Mi^esty's jus- 
tices of the peace in and for the 
county of B., with the notice here- 
unto annexed, marked A., by de- 
livering a true copy of the said 

notice to the said C. D. at in 

the said county : And this deponent 
further saith, that he did on the 

day of instant, also serve 

£. F., esquire, one other of her 
M^esty's justices of the peace in 
and for the said county, with the 
said notice, by delivering a true 
copy of the said notice to, and 
leaving the same with, the wife, 



[clerk, or servant] of the said E. F.,. 
at the house or residence of him the 

said E. F., situate at in the 

said county; and this deponent 
further saith, that the said C. D. 
and E. F. were present ot the ses- 
sions of the peace in and for the 
said county when the appeal men- 
tioned in the said notice was heard,, 
and were and are two of her Ma- 
jesty's Justices of the peace in and 
for the said county, by and before 
whom the orders of sessions men- 
tioned in the said notice were made.. 
[And this deponent farther saith, 
that on the hearing of the said ap- 
peal, the original order of two Jus- 
tices was [quashed or affirmed} 
subject to a case for the opinion of 
this honorable court]. 
Sworn, &c. 
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Motion for the writ.'] The application for the certiorari, in 
this case, is made, in term time by motion in court, in vaca- 
tion to a judge at chambers, and in both cases upon one or 
more affidavit or affidavits, intituled " In the Court of Queen's 
Bench," but not in any cause, annexing and verifying a copy 
of the conviction or order sought to be removed, stating the 
grounds for the certiorari, if those do not appear upon the 
face of the order &c., and swearing to the service of the notice 
of motion. But where an order of sessions is made, subject to 
a case, although there must be a previous notice of motion^ 
and an affidavit of service of it, and of the case being reserved, 
yet it is not necessary that any copy of the order should be 
annexed or verified, and the motion is merely a hand motioD» 
requiring only counsel's signature. 

The application for a certiorari must be made within six 
<:alendar months alter the proceeding had, which is sought to 
be removed by it. For by stat. 13 G. 2, c. 16, s. 5, for the 
better preventing vexatious delays and expense, occasioned 
by the suing forth of writs of certiorari for the removal of 
" convictions, judgments, orders and other proceedings before 
Justices of the peace." it is enacted, that " no writ of cer- 
tiorari shall be granted* issued forth or allowed, to remove 
any conviction, judgment, order or other proceedings, had or 
made by or before any justice or justices of the peace of any 
county, city, borough, town corporate or liberty, or the 
respective general or quarter sessions thereof, unless such cer- 
tiorari be moved and applied for within six calendar months 
next after such conviction, judgment, order or other proceed- 
ings shall be so had or made." See 5 Ad. Sf El. 796, n. If 
the certiorari be "moved and applied for" within the time 
here mentioned, it is no objection that the six months had 
expired before the writ was allowed ; and even where it ap- 
peared that the allowance was upon an insufficient recogni- 
jsance, the court refused to quash the writ on that account, 
but quashed the allowance, enlarged the return of the writ, 
and sent it back to the sessions, in order that it might be 
again allowed, after the party should have entered into the 
proper recognizance. R. v. Abergele, 5 Ad. 8f El. 795. The 
words, " other proceedings" in this act, must be deemed to 
mean proceedings ejiudan generit with those immediatdy 
preceding them in the same sentence ; and therefore the act 
does not apply to indictments. Per Lord Kenyon, C. /., in 
R. V. Battams, I East, 304. 298. See 5 Ad. 8^ El. 796, n. 
A certiorari to remove a conviction must be moved for 
within six calendar months from the date of it; R. v. 
Boughey, 4 T. R. 281 ; but if the conviction be appealed 
against, and quashed or confirmed, subject to a case, the 
certiorari in that case may be sued out at any time within 
six months from the date of the order of sessions. And the 
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statute being peremptory in requiring the appUcatioa to be 
made within six months, it precludes the court from ex- 
tending the time by any indulgence to the parties. R. ▼• 
Blojcham, I Ad. ^ E. 386. So, a certiorari to remoTe an 
order of sessions, must be applied for within six calendar 
months from the making of the order, otherwise it cannot be 
granted; R. v. JJ. of Stutex, I M. Sf S, 631; R. v. Rogers, 
SB. 1^ A. 713; and see R. ▼. //. of Middlesex, 5 Ad. ^ El. 
626; even where the order was nuuie subject to a special case, 
and the party intending to sue out the certiorari had been 
prevented from applying within the six months, by reason of 
his opponent not having settled the case, the court refused 
afterwards to award the certiorari. R. v. Justices cf Sussex, 
1 M.Sf S. 734. ' So, the court refused a certiorari to remove 
an order of bastardy, because it was nut made within the six 
months. R. v. Howlet, 1 Wils. 35. But the crown is not 
bound by this statute; and therefore, where the attorney- 
general applied for a certiorari to remove a conviction, the 
court granted it to him, although more than six months from 
the date of the conviction had elapsed. R. v. James, 1 East, 
303, n. R, V. Berkley, 1 Ld. Ken. 80. 

Recognizance.'] By stat. 5 Geo. 2, c, 19, after making {in 
sect. 1) provision for the amendment c^ such judgments and or- 
ders as his Biajesty's justices of the peace are by law empowered 
to give or make, it is enacted by sect. 2, that " no certiorari shall 
be allowed to remove any such judgment or order, unless the 
party or parties prosecuting such certiorari, before the allow- 
ance thereof, shall enter into a recognizance with sufficient 
sureties, before one or more justice or justices of the peace of 
the county or place, or before the justices at their general 
quarter sessions or general sessions, where such judgment 
or order shall have been given or made, or before any one of 
his Majesty's justices of the said court of King's Bench, in 
the sum of 50^, with condition to prosecute the same at 
his or their own costs and charges with efifect, without any 
wilful or affected delay, and to pay the party or parties, in 
whose favour and for whose benefit such judgment or order 
was given or made, within one month after the said judgment 
or o^er shall be confirmed, their full costs and charges, to be 
taxed according to the course of the court where such judg- 
ments or orders shall be confirmed." The word " judgment" 
here, includes a conviction. In the case of convictions, the 
recognizance is entered into by the defendant and sureties; in 
the cases of orders of removal, or orders of sessions upon ap- 
peal against orders of removal or other parish matters, the 
recognizance is entered into by one or more of the inhabitants 
on behalf of themselves and the other parishioners, and also 
by sureties. R. v. Abergele, 5 Ad. ^ El. 795. If no recogni- 
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zance be entered into, the justice may proceed and make suclr 
further order as if no certiorari had issued. Id. By sect. 3, 
the recognizance shall be certified to the court of King's 
Bench, with the certiorari and order, &c., and the party en- 
titled to his costs may have his remedy there for the same by 
attachment. Where the sureties entered into a recognizance 
in 25/. each, the court held it to be insufficient; it should be 
for one entire sum of 60/. R. v. Dunn, 8 T. /2. 217. The 
party suing out the certiorari must also join in the recogni- 
zance. R. V. Boughey, 4 T.R.2S\, This statute however 
does not extend to writs of certiorari sued out by a prosecutor.^ 
R, V. Spencer, 9 Ad. §' El, 485. 

Upon the rule or fiat being granted, therefore, sue out the 
certiorari as directed, ante, p. 160, except that it is not neces- 
sary that it should be signed by the judge. Then let the 
applicant enter into a recognizance with two sureties, either in 
town before one of the judges, or in the country before one 
or more justice or justices of the peace, or before the sessions, 
in manner above mentioned, and annex it to the certiorari. 



Recognizance. 

Yorkshire. — Be it remembered, bitants of the said parish of ], 

that on the day of , in the shall prosecute with eflfect, without 

year of the reign of our sove- any wilful or affected delay, at 

reign Lady Victoria, by the grace of their own proper costs and charges, 

God of the United Kingdom of a writ of certiorari, issued out of 

Great Britain and Ireland, Queen, the court of our said Lady the 

detender of the faith, J. N. of the Queen before the Queen herself at 

parish of, &c. [on behalf of himself Westminster, to remove into the 

and the rest of the inhabitants of said court all and singular [Orders, 

the said parish] and M. X. of, &c. &c. Jierein describe t?te order or 

and O. P. of, &;c. come before me convietioti, as in the Certiorari],. 

J. P. one of her Mjyesty's justices and shall pay to the prosecutors 

[of the court of Queen's Bench, or within one month next after the said 

of the peace in and for the county [orders] shall be confirmed in the 

of ], and acknowledge to owe said court, all their full costs and 

to our sovereign Lady the Queen charges, to be taxed according to 

the sum of fifty pounds of lawful the course of the said court, then 

money of Great Britain, to be levied this recognizance to be void, other- 

upon their several goods and chat- wise to remain in full force, 

tels, lands and tenements, to her Taken and acknowledged 

Mj\Jesty's usr, upon condition that the day and year first 

if he the said J. N. [on behalf of abovesaid, at . 

himself and the rest of the inha- Before me. 



Certiorari to remove a Conviction. 

Victoria, kc. To A. B.. one of ing : We being willing for certain 
the keepers of our peace, and our reasons that all and singular re- 
Justices assigned to hear and deter- cords of conviction of whatsoever 
mine divers felonies, trespasses, and trespasses and contempts, whereof 
other misdemeanors committed J. N. stands convicted before you, 
within our county of , greet- as is said, be sent by you before us ; 
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do eommand yon that jou send un- 
da your seal before vm at West- 
minster, immediately after the re- 
ceipt of this otir writ, all and sin- 
KUlar the said records of conyic- 
tion, with all things touching the 
same, by wliatsoerer name the said 
J.X.may be called therein, as fully 
tnd perfectly as the same have 
been taken or made by or before 



you, and now renuiin in your cuf* 
tody or power, together with this 
our writ, that we may cause Airther 
to be done thereon what of rights 
and according to the law and cus- 
tom of England, we shall see flt 
to be done. Witness, Thomas Lord 

Denman, at Westminster, the 

day of , In the year of our 

reign. By the Court. 



Certiorari to remove Orders of Sessions upon an Appeal against 
an Order of Removal. 



TicTORiA, tec. To the keepers 
of our peace, and our justices as- 
signed to hear and determine divers 
felonies, trespasses, and other mis- 
demeanors, committed within our 

county of , and to every of 

them, greeting : We being willing, 
for certain reasons, that all and sin- 
galar orders made by you, or some 
of you between the inhabitants of the 
parish of A, in our county of B, ap- 
pellants, and the inhabitants of the 
parish of C, in our said county of D, 
respondents, touching the settlement 
of L. M. be sent by you before us, do 
command you, and every of you, 
that you, or one of you, do send, 
under your seals, or the seal of one 
of you, before us, at Westminster, 
immediately after the receipt of this 



our writ, all and singular tlie sold 
orders, with all things touching the 
same, as fully and perfectly as they 
have been made by you, or some of 
you, and now remain in your cus- 
tody or power, together with this 
our writ, that we may cause further 
to be done thereon, what of right 
and according to the law and cus- 
tom of England we shall see fit to 
be done. Witness, Thomas Lord 

Denman, at Westminster, the 

day of , in the year of 

our reign. By the Court. 

To be indorsed^ 
" By Rule of Court," or "By 
flat of Mr. Justice W. at the 
instance of the within- 
named Appellants or Be- 
spondents." 



The like Writ for Orders on Appeal against a Poor-rate. 



Same as the kut form, to the 
words] all and singular orders 
made by you, or some of you, at 

, on or about the day of 

last, upon the appeal of J. S., 

against a rate or assessment made 
on or about the day of , 



for the relief of the poor of the 
parish of A., in the county of B.y 
in wliich the said J. S. is the ap- 
pellant, and the churchwardens and 
overseers of the poor of tlie said 
parish are respondents, be sent, &c. 



Delivery of the writ, and return.'] The writ, with the recog- 
nizance annexed, is delivered to the justices or one of them, 
to whom it is directed, or to the cleric of the peace, if it be 
directed to the sessions ; and it is returned accordingly. The 
return must be upon parchment, otherwise the court upon 
application will quash it. If the certiorari be to remove a 
conviction or order made by magistrates out of sessions, and of 
course directed to them individually, the return must be made 
by them. And in the latter case, if the magistrate have already 
transmitted the conviction to the sessions, he may state that 
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tact in his return, and certify a copy of it. R, v. Eaton^ 2 T.R. 
285. A conviction may be returned by a magistrate in a 
more formal shape than that in which it was first drawn; 
R, V. Baker, 1 East, 186; an order cannot. R. v. JJ. of 
Cheshire, & B, Sf Adolph. 439. Care must be taken however 
to return only the conviction or order; where a certiorari 
issued to remove an order of sessions miade upon an appeal 
against an order of removal, and the sessions returned not 
only their order, but also the order of removal, examination, 
and notice of chargeability : the court held that it was irre- 
gular to return more than the order of sessions, and that the 
return therefore ought to be quashed. R. v. Abergele, 8 Ad. 
i^ EL 394. 
See as to the return, ante, p. 164. 

Motion to qtuLsh, 8fc.] In the case of an order, either of 
sessions, or of justices out of sessions, you first move for 
a rule nisi to quash it; and if it be an order subject to a 
case, the motion is a hand motion, requiring merely counsel's 
signature. Take this to the crown-office, and the rule will 
thereupon be put into the crown paper for argument. Reg. 2 1 . 

But in the case of a conviction, as soon as it is returned 
upon the certiorari and filed, either party may obtain from the 
-crown-office a rule for a concilium, and serve it, which rule 
shall specify the day on which the case will be put in the 
crown paper for argument, and shall be drawn up and served 
six days at least before such day within forty miles of London, 
and eight days in all other cases. Reg. 2 1 . 

And in both cases paper books must be made up and 
delivered to the judges two days before the case is to be put 
in the paper, Reg. 22, in the same manner precisely as upon a 
demurrer ; see ante, p. 64 ; except that where the order has 
been made subject to a special case, it is not necessary to 
atate the points to be argued, in the margin of the paper 
book. 

The case is afterwards argued, first by all the counsel for 
the party who has to support the conviction or order, and 
next by all the counsel for the party who seeks to quash it. 
The court then pronounce their judgment. It may be neces- 
sary to mention that the defendant may make use of any 
affidavits sworn after the service of the notice on the justices, 
though previously to obtaining the certiorari, }2 Ad. ^ El. 
131, n., if the rule nisi have been drawn up on reading them. 

If the sessions upon appeal quash or confirm an order 
of justices, and botb orders are brought before the court of 
Queen's Bench by certiorari : there, if the order of justices be 
bad upon the face of it, and the order of sessions confirm it, 
the court will quash both orders ; if the order of sessions 
quash it, the court will intend that it was quashed for defect 



To remove Convictions and Orders. 18^ 

of form, and will confirm the order of sessions : but if the 
order of justices be good upon the face of it, then if the 
sessions confirm it, the court of course will confirm the order 
of sessions ; or if the sessions quash it, the court will intend 
that it was quashed upon the merits, and confirm the order 
of sessions. S(ntihCadbunfY.Braddm,2Salk.607. Set. 8f Rem. 
172. 2 Jrch. P. L. pi. 214. 

Procedendo.'] If the certiorari have been obtained in a case 
where it ought not to have been granted, as if it have issued 
in a case in which a certiorari will not lie, or be sued out by a 
party who bad no right to do so, or if there have not been a 
sufficient notice to the justices, the court upon application 
win award a procedendo, if such application be made within a 
reasonable time. 

Or if upon argument the conviction or order be confirmed,, 
and it be necessary, for the purpose of enforcing it, that it 
should be sent baclc to the justices who made it, the court 
upon application, or a judge at chambers by order, will award 
a procedendo. R. v. Neville, 2 B. ^ Ad. 299. But where a 
fine or sum of money is ordered to be paid by the conviction 
or order, the court of Queen's Bench may enforce the payment 
by a levari fadaa. 

The procedendo is tested on the day it issues. The levari 
is tested on the day on which it issues, and is made returnable 
dther immediately or on a day certain in term ; and the place 
of abode and addition of the party against whom it is issued, 
must be indorsed upon it. Reg. 10. 



Procedendo, 

Victoria, kc. To the keepers remained in the custody or power 

of our peace and our Justices as- of you or anjr of you,] together with 

signed to hear and determine divers that our writ, that we might cause 

felonies, trespasses, and other mis- further to be done thereon what of 

demeanors committed within our right and according to the law and 

county of , and to every of custom of England we should see 

them, greeting : Whereas by our fit to be done : We do, for certain 
writ we have lately commanded reasons us thereunto moving, com- 
you and every of you, that you, or mand you that you do wholly 
one of you should send under your supersede whatsoever is to be done 
seals, or the seal of one of you, concerning the execution of that 
before us at Westminster, at a cer- our said writ ; and that you pro- 
tain time now past, all and sin- ceed upon the said orders, in sudi 
gttlar [orders made by you or some manner as if the said writ had not 
of you, between the inhabitants of issued. Witness, Thomas Lord Den- 

the parish of A. in our county of man, at Westminster, the day 

B. appellants, and the inhabitants of , in tlie yeur of our 

of the parish of C. in our county reign. 

of D. respondents, touching the By the Court. 

settlement of J. N., as fully and To be indorted, 

perfectly as they had been made by " By rule of Court," or "by the 

you or some of you, and then order of Mr. Justice .*' 
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Levari Facias, 

TiCTOKiA, k.c To the sheriff of us, that the said record of convic* 

, cnreeting: Whereas J. N., was tion, and also tlie said order so 

heretofore, to wit, on the day made by the said court of quarter 

of , at-^— , on the complaint sessions as aforesaid, should be 

of J. S. convicted by and before afSrmed, as in our court before us 

A. B. and C. D., esquires, [&c. tu it also appears upon record : We 

in the conmction']. And wliereas therefore command you that of the 

the said J. X., havinjc appealed to goods and chattels, lands and tene- 

the then next general quarter ses- ments of the said J. N., in your 

sions of our peace holden at bailiwick you cause to be levied the 

in and for our said county of , sum of , so a<Uudged to have 

against the record of the said con- been forfeited as aforesaid by the 

viction, the same was by the court said J. N., and that you have the 

of general quarter sessions afore- said money before us at W^estmin^ 

■said, ratified and confirmed. And ster, on {S^c. or immediately] 

whereas the said record of con- to go and be applied according to 

viction, and the proceedings had the directions of the statute in such 

thereon as afosesaid, were after- case made and provided ; and have 

wards, by virtue of our writ of cer- you then there this writ. Witness, 

tiorari issued in that behalf, brought Thomas Lord Denman, at West- 

before us, to be determined accord- minster, the day of , in 

ing to the law and custom of the year of our^ reign. 

England, as appears to us of record ; 
and thereupon it was considered 
and ac^udged by our court before 



England, as appears to us of record ; By the Court, 

and thereupon it was considered By rule of Court. 



Costs.'\ If the conviction or order be quashed, the court 
■seldom grant costs: not against the justices, because it is 
merely an error of judgment; and not against the prose- 
cutor, &c., because it is the error of the justices. 

But if the order or conviction be confirmed, then the suc- 
cessful party is entitled to costs under the recognizance, and 
they may be recovered by a side-bar rule to be obtained at the 
crown-ofRce. Draw up the rule, therefore; get your costs 
taxed, and the allocatur marked upon it ; then make a per- 
sonal demand of them, and if not paid, move to estreat the 
recognizance, or move for an attachment. 



SECTION IV. 

Certiorari in other Cases, 

To remove orders of the Poor-law Commissioners.'] By8tat.4&5 
W. 4, c. 76, s. 105, it is enacted, that " no rule, order, or re- 
gulation of the said commissioners or assistant-commissioners, 
or any of them, shall be removed or removable by writ of cer- 
tiorari into any court of record, except his Majesty's court of 
King's Bench at Westminster ; and that every rule, order, or 
regulation, which shall be removed by writ of certiorari into 
the said court of King's Bench, shall nevertheless, unless and 



To remove Orders qfPoor^Law Cammissioners. 191 

until the same shall be declared illegal by that court, coDtinue 
in full force and virtue, and be obeyed, performed, and en- 
forced, in such and the same manner, and by such and the 
same ways and means, as if the same had not been so re« 
moved." 

And by sect. 106, "no application shall be made for any 
writ of certiorari for the removal of any such rule, order, 
or regulation, except to the judges when sitting in the said 
court, nor unless notice in writing shall have been left at the 
office of the said commissioners at least ten days previous to 
such application being made, and in which notice shall be set 
forth the name and description of the party by or on behalf of 
whom, and the day on which, it is intended to make such 
application, together with a statement of the grounds thereof; 
and thereupon it shall be lawful for the said commissioners 
to show cause in the first instance against such application, 
and the court may, if it so think fit, forthwith proceed to 
hear and determine the same upon the grounds set forth in 
such notice." 

By sect. 107, it is required that "previous to any writ of 
certiorari being issued, the party or parties applying for the 
same shall enter into a recognizance, with sufficient sureties, 
before one of his Mi^esty's justices of the court of King's 
Bench, or before a justice of the peace of the county or place 
in which such person shall reside, in the sum of fifty pounds, 
with condition to prosecute the same, at his or their costs 
and charges, with effect, without any wilful or affected delay, 
and in default thereof, or in the event of such rule, order, or 
regulation being deemed legal, to pay the said commissioners 
their full costs, charges, and expenses, to be taxed according 
to the course of the said court of King's Bench ; and if the 
said rule, order, or regulation, so removed by the said writ of 
certiorari into the said court of King's Bench, shall be declared 
legal by the said court, the commissioners entitled to such 
costs, within ten days after demand made of the person or 
persons who ought to pay the said costs, upon oath made of 
the making such demand and refusal of payment thereof, may 
recover the same in the same manner as any penalties and for. 
feitures are recoverable under this act." [See sect, 99.] 

By sect. 108, " if, upon the hearing of the application, the 
court shall order a writ of certiorari to issue for bringing up 
any such rule, order, or regulation, and the same, being 
brought into court, shall be quashed as illegal, the said com- 
missioners shall forthwith notify the judgment of the court to 
all unions, parishes, or places to which such rule, order, or 
regulation shall have been directed, and the same shall from 
the time of receiving such notice respectively be deemed and 
taken to be null and void to all intents and purposes whatso- 
ever : provided that such judgment shall not have the effect 
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of umulUng any contracts made in pursuance or upon the 
authority of any such rule, order, or regulation, which at the 
receipt of such notice respectively shall have heen executed by 
either of the contracting parties: provided also, that no 
person shall beliable to be prosecuted, either by indictment 
Or by civil action* for or in respect of any act done by him 
before the receipt of such notice, under the authority and in 
puvsuance of such rale, order» or regulation." 
' See, upon this subject, R. v. Poor-law Commissioners, Re 
Strand Union» 9 Ad. & H, 901. Id,, Re Cambridge Union, 
9 Ad. ft El. 91 1. R. V. Hunt, 12 Ad. & El. 130. 

The certiorari is tested on the day it issues ; Reg, 3 ; and 
Indorsed " By Ride of Court, at the instance of ^— ." 



No^ce. 



To the Poor-Law Commissioaen. 

T&ke notice, that application will 
be made to ber Mojeaty's court of 
Queen's Bench at Westminster, on 

the day of instant, 

or so soon as counsel can be heard 
on bekalf of [J. S. of , gentle- 
man, and L. T. of , yeoman, 

orerseen of the poor of tlie parish 

of , In the county of ^,1 f«r 

a writ of owtiorari, to remore into 



the aaid court a certain rule, cider,, 
or regulation of yon, the poor-law 
commissioners, or some or one of 
you, whereby it is ordered, \Jkc^ ets 
in the order.] And take notice 
that the grounds of such applioation 
are {state the grounds}. 

Dated this day of , 1844. 

Tours, Jcc. 
(Attorney for the above- 
named, J. S. ft L. T.> 



Recognizance, 



Yorkshire.— Be it remembered, 

that on the day of , in the 

year of the reign of our 

sovereign Lady Victoria, by the 
grace of Ood, of the United King- 
dom of Great Britain and Ireland 
Queen, defender of the faith, [J. 8. 

of , gentleman, L. T. of , 

yeoman, A. B. of ,' gentleman, 

and C. D. of , eAjuire, come 

before me Sir J. W., knight, one 
of the Judges of the court of 
Queen's Bench, [or J. P. esquire, 
one of the Justices of the peace 
of our Lady the Queen in and 

for the county of ], and ac- 

jLBowIedge to owe to our sovereign 
Lady the Queen the sum of fifty 
pounds, of lawful money of Great 
Britain, to be levied upon their 
goods uid chattels, lands and tene- 
ments, to her Majesty's use, upon 
condition that if they the said J. S. 
and L. T. shall in-osecute, at their 
own proper costs and charges, with 



eflfect, and without any wilfttl or 
afTected delay, a writ of certiorari 
issued out of the court of our said 
Lady the Queen before the Queen 
herself, at Westminster, to ranove 
into the said court a certain rule, 
order, or r^ulation, made by the 
poor-law eommiasmners or some or 

one of them, dated tiie day of 

last, whereby it is oidcred, 

[ftc, as in the order] ; and in the 
event of the said rule, order, or re- 
gulation being deemed legal, if the 
said J. 8. and L. T. shall pay to 
the said commisdoners their fhll 
costs, charges, and expenses, to be 
taxed aoeording to tbo coune of the 
said eourt : then this recognizance 
to be void, or else remain in full 
force. 
Taken and acknowledged 

the day and year first 

abovesaid. 
Before me. 
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Certiorari, 

Victoria, &c. To the poor-law the reeeipt of this our writ, the said 

commissioners, and to eveiy of order, with all things touching the 

them, greeting; : We being willing same, as AiUy and perfectly as the 

for certain reasons that a certain same has been made by [two of] 

order made by [two] of you, the you as aforesaid, and now remains 

said commissioners, bearing date in the custody or power of you or 

the day of last, whereby some or one of you, togettier with 

it was ordered and declared, that this our writ, tliat we may cause 

[&e., a» in Vie order,] should, for farther to be done thereon what of 

certain reasons, be sent by you be- right and according to the law and 

fore us, do command you and every custom of Englanc^ we shall see fit 

of you, that you or such of you in to be done. Witness, Thomas Lord 

whw? «Mi«tody or power the samo Denman, at Westminster, the — — 

may be, do send under your seals day of , in the year of oar 

or the seal of one of you before us reign. By the Court. 

at Westminster, immediately after 

To remove an order or decree of commissioners of sewers, or a 
presentment before them.] The court of the commissioners of 
sewers is a court of record ; Com. Dig. Sewers D ; and there- 
fore if the commissioners make an order or decree in a roalter 
which is out of their jurisdiction, the court of Queen's Bench 
may grant a certiorari to remove it, in order that it may be 
quashed ; Id. I, Cro. Jac. 336. I Vent. 67 ; and if the commis- 
sioners still proceed, after the certiorari allowed, an attachment 
shall go against them, and they shall be fined for their con- 
tempt. 1 Lev, 288. 1 Fent. 67. 1 Mod, 44. The rule for 
the certiorari, is a rule nisi in the first instance. Anon. 
2 Chit. 137. 

So, if the jury make a presentment in a court of sewers, in 
a matter of which the court has not jurisdiction, the court 
of Queen's Bench may grant a certiorari to remove it, in 
order that it may be quashed. 

But in these cases, the certiorari is not demandable of right, 
but it is in the discretion of the court whether they will grant 
it or not. Com. Di^. Sewers, 1. 1. And formerly the court 
"would not award a certiorari to remove an order of a court of 
sewers, unless the party charged consented to repair in the 
meantime, the expenses thereof to be reimbursed to him if the 
order were ultimately quashed ; Id., and see 1 Sid. 78 ; but this 
has long ceased to be the practice. The rule, however, is a rule 
nisi only. R. v. Com. Sewers for Westminster, Ms. M. 1841, 

The writ, in this case, is tested on the day it issues, and» 
if issued in term, is made returnable immediately before the 
Queen at Westminster, or, if issued in vacation, shall be made 
returnable either immediately before a judge at chambers, or 
at a day certain in the ensuing term before the Queen at 
Westminster. Reg, 3. It is indorsed "by Rule of Court" or 

" by the fiat of Mr. Justice ," *' at the instance of ,*' 

k 
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Certiorari to Remove a Presentment. 

ViCTOBiA, tec. To the commis- at Westminster, immediately after 

Aioners of sewers for , in our the receipt of this our writ, all and 

oountj of , and to erery of singular the said presentments, with 

them, greeting : We being willing, all things touching the same, as 

for certain reasons, that all and fully and perfectly as tlie same 

singular presentments made at a have been had or made before you, 

special sessions and court of sewers, or some of you, and now remain 

held at , in the county of , in your custody or power, together 

for the limits of , on the with this our writ, that we may 

daj of last {aa in the cause farther to be done thereon 

rule of eo\iri]t against J. K. in what of right and according to the 

respect of certain lands at , of law and custom of England we 

which he is the owner, and all pro- shall see fit to be done. Witness, 

eeedings had thereupon, be sent by Thomas Lord ]>enman, nt West- 

you before us, do command you, minster, the day of , in 

and CTery of you, that you, or one tlie year of our reign. 

of you, do send under your seals, By the Court, 

or the seal of one of you, before us 

To remove an order of tithe commissioners.'] By stat. 6 & 7 
W. 4, €.71 (the Tithe CommutatioD Act), s. 95, no order, 
adjudication or proceeding made or bad by or before the com- 
missioners or any assistant commissioner under the authority 
of this act, shall be removed or removable by certiorari, or 
any other vrrit or process, into any of his Majesty's courts of 
record at Westminster or elsewhere. 

But by Stat. 7 W. 4 and 1 Vict. c. 69, (after providing that 
upon request of the landowners in any parish or district, 
respecting the boundaries of which any dispute or doubt 
shall arise, the tithe commissioners shall inquire into, ascer- 
tain and set out the boundaries, and publish the same by 
causing a description thereof in writing to be delivered to, or 
left at the place of abode of, one of the churchwardens or 
overseers of the poor of the parish or district of which the 
boundary shall be so set out, and of every parish or district 
thereunto adjoining, and also of every landowner or his agent 
through or abutting upon whose lands the boundary so set 
out shall pass (sect. 2.), it is enacted, by sect. 3, that "any 
person interested in the judgment or determination of the 
said commissioners or assistant commissioner respecting the 
said boundaries, who shall be dissatisfied with such determina- 
tion, may within six calendar months next after the pub- 
lication of the said boundaries by delivering or leaving such 
description as aforesaid, move the court of Queen's Bench to 
remove the said judgment by certiorari into the said court, 
the party making such application giving eight days' notice of 
such application, and of the matter or ground thereof, in 
writing, to the said commissioners ; and the decision of the 
said commissioners or assistant commissioner, or, in case of 
removal as ^foresaid, the decision of the court therein, shall 
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be final and conclusiTe as to boundaries of such parish or 
district for all purposes whatsoever ; and after the expiration of 
the said term of six calendar months, the judgment shall not 
be remoyed or removable by certiorari, m any other writ or 
process whatsoever, into any of her Majesty's courts at West- 
minster or elsewhere ; and no certiorari shaU be allqwed to 
remove any such judgment, unless the party prosecuting such 
certwrari shall, before allowance thereof, enter into a recog- 
nizance before one of the justices of the said court, in the 
sum of 50/., with condition to prosecute the same without 
wilful delay, and to pay to the said comaaissioners their full 
costs and charges vrithin one calendar month after the judg- 
ment shall be confirmed, to be taxed according to the custom 
of the court." 

The certiorari in this case is tested on the day it issues, and 
is made returnable immediately before the Queen at West- 
minster. Reg. 3. 



Notice of Motion. 



To the Tithe CommiMioners for 
England and Wales : 

Take notice, that application will 
he made to her Mi^esty'ii court of 
Queen's Bench at Westminster, on 

, the day of or so 

soon after as counsel can be heard, 
oa behalf of J. S. (being a person 
interested in the judgmoit or deter- 
mination hereinafter mentioned), 
that a writ of certiorari may be 
to remove into the said 



court the Judgment or determina- 
tion of J. J., esquire, one of you 
the said tithe commissioners, re- 
specting the boundaries of — , 
made and publiihed on or about 

the day of last ; and that 

the matter and grounds of such 
application are [flee, here enumet-iUe 
the ground* of appliaxtian.] 

Dated this day of , 1844. 

Yours, &c. 



Certiorari. 



TXGTORIA, k,c. To the Tithe 
Commissioners for England and 
Wales and to every of them, greet- 
ing : We being willing for certain 
reasons that the Judgment or deter- 
mination of J. J., esquire, one of 
you, the said commissioners, respect- 
ing the boundaries of , made 

and published on or about tlie 

day of , be sent by you before 

us, do command you and every of 
you, that you or one of you do send, 
under your seals or the seal of one 
of you, before us at Westminster, 
immediately after the receipt of this 



our writ, the said Judgment or de- 
termination, with all things touch- 
ing the same, as fully and perfectly 
as the same has been made by the 
said J. J., and now remains in 
the custody or power of you or 
some or one of you, together with 
this our writ, that we may cause 
further to be done thereon what of 
right and according to the law and 
custom of England we shall see iit 
to be done. Witness, Thomas Lord 

Benman, at Westminster, the 

day of , in the year of our 

reign. By the Court. 



h 2 
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Recognizance, 

Yorkshire : — Be it remembered, before the Queen herself, at West- 

that on Uie day of , in the minster, to remove into the said 

year of the reign of our sove- court a certain judgment or deter- 

reign Lady Victoria, by the grace mination of J. J., esquire, one of 

of God of the United Kingdom of tlie [assistant] tithe commissioners 

Great Britain and Ireland Queen, for England and Wales, respectiuji; 

defender of the faith [J. S. of , the boundaries of , made and 

gentleman], cometh before me. Sir published on or about the day 

J. W., one of the Justices of the of , and shall pay to the said 

court of Queen's Bench, and ac- commissioners within one calendar 

kno\«ledgeth to owe to our sovereign month next after the said judgment 

Lady the Queen, the sum of tittj shall be confirmed, their full costs 

pounds, of lawful money of Great and charges, to be taxed according 

Britain, to be levied upon his goods to the custom of the said court, 

and chattels, lands and tenements, then this recognizance to be void, 

to her Mi^esty's use, upon condi- or else to remain in full force, 

tion that if the said J. S. shall pro- Taken and acknowledged 

secute, without any wilful delay, a the day and year first 

writ of certiorari issued out of the abovesaid. 

court of our said Lady the Queen Before me, 

To remove orders of town councils, for payment ef money 
out of the bonmgh fund.'] By stat. 7 W. 4 and 1 Vict. c. 78, 
s. 44, after reciting that it is expedient to give all persons inte- 
rested in the borough fund of every borough, a more direct and 
easy remedy for any misapplication of such funds, — it is 
enacted, that " any order of the council of any borough for the 
payment of any sum of money from or out of the borough 
fund of any borough, may be removed into the court of 
King's Bench, by writ of certiorari to be moved for according 
to the usual practice of the said court with respect to writs of 
certiorari; and that such order may be disallowed or con- 
firmed upon motion and hearing, with costs, according to 
the judgment and discretion of the said court." See R. v. 
Mayor, ^c. of Bridgewater, 10 Jd. ^ El. 281. 

It is probable that the court would consider the statute as 
requiring the application to be made in the manner required 
by the practice of the court as to the removal of orders in 
other cases, namely, orders of justices. And it may therefore 
be prudent to give previous notice of motion, and to enter 
into a recognizance, as directed ante, pp. 180, 185 ; and there 
must then be a motion to quash the order, and the case will 
thereupon be put into the crown paper for argument, and 
paper books delivered to the judges, as directed ante, p. 188. 

Certiorari, 

Victoria, &c. To the mayor, county of , and to every of 

aldermen, and burgesses, [or, to the them, greeting : We being willing 

town council, a* the case may 2v], for certain reasons, that all and 

of our borough of — >, in our singular orders or resolutions, made 
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bjr the town council of our said 

borough, on the day of , 

whereby [&c. a» in the ri*te,] biB 
Bent by you, before us, do com- 
mand you and every of you, that 
you, or one of you, do send, under 
your seals or the seal of one of 
you, or under the seal of the said 
council of the said borough, before 
us, at Westminster, immediately 
after the receijrt of this our writ, 
all and singular the said orders or 
resolutions, with all things touch- 
ing the same, as fully and perfectly 



as they have been made by you or 
some of you, or by the council of 
the said borough, and now remain 
in your custody or power, together 
with this our writ, tliat we may 
cause further to be done thereon 
what of right and according to the 
law and custom of England Vre 
shall see fit to be done. Witness, 
Thomas Lord Denman, at West- 
minster, the day of , in 

the year of our reign. 

By the Court. 



Recognizance. 



Kingston-upon-HuU : Be it re- 
membered, that on the day of 

, in the year of the reign 

of our sovereign Lady Victoria, by 
the grace of God of the United 
Kin^om of Great Britain and 
IreUuid Queen, defender of the 

fiuth, J. S. of , gentleman, 

A. B. of , yeoman, and C. D. 

of grocer, come before me, 

J. P., one of her M^esty's justices 
of the peace in and for the borough 
of £ingston-upon-Uull, and ac- 
knowledge to owe to our sovereign 

Lady tiie Queen, the sum of 

pounds, of lawful money of Great 
Britain, to be levied upon their 
goods and chattels, lands and tene- 
ments, to her Majesty's use, upon 
condition that if he the said J. S. 
shall prosecute with effect, without 
any wilful or affected delay, at his 



own proper costs and charges, a 
writ of certiorari, issued out of the 
court of our said Lady the Queen, 
before the Quesn herself, at West- 
minster, to remove into the said 
court all and singular orders, or 
resolutions, made by the council of 
the borough of Kingston-upon-HulI 

aforesaid, on the day of 

, whereby, [Sec. az in the ruU 

of court for the certiorarilt and 
shall pay unto the said council 
such costs (if any) as the said court 
shall order, if the said order shall 
be confirmed, then this recogni- 
zance to be void, or else to remain 
in fUll force. 
Taken and acknowledged 

the day and year first 

abovesaid. 
Before me. 



To remove depositions, recognizances, ^c] It often becomes 
necessary to remove depositions, in order to have them before 
the court, as collateral to some other application to be made, 
such as to bail a defendant v/here bail has been refused by 
justices of the peace, or where a party committed under a 
coroner's inquest seeks to be bailed, or the like. But where 
the depositions in a capital case were returned to the sessions, 
and a bill for the capital offence being about to be preferred, 
the chairman interfered, and said that the bill ought to be pre- 
ferred at the assizes ; the defendant was accordingly let out of 
custody, and the recognizances of the witnesses discharged, 
without binding the defendant or the witnesses to appear at 
the assizes: upon an application for a certiorari to the sessions, 
to certify the depositions to the justices of assize, the court 
refused it, saying that although they were in the habit of 
granting a certiorari to bring up depositions before them, in 
order to have prisoners bailed on their own application, there 
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was no precedent for the court's removing the depositions to 
assist a prosecutor. R, v. Dean, 2 Ad. ^ El. N. C. 731. 

Every writ of certiorari, to remove inquisitions, examina- 
tions and depositions taken before a justice of the peace or 
coroner, on the commitment of any person charged with any 
felony or misdemeanor, shall, on or before the return thereof, 
be delivered by the party, to whom the same shall be directed, 
at the crown-office, in case the same shall be returnable in 
court, or at the judge's chambers in case the same shall be 
returnable before a judge ; and every such writ, together with 
the return made thereto, as soon as the court or judge shall 
have exercised their or his discretion thereon, shall be forth- 
with transmitted to •the clerk of assize or clerk of the peace 
(as the case may be) of the county or borough or place, in 
which the alleged offence may appear to have been committed. 
Reg. 11. 

Recognizances, if necessary, may be removed by certiorari ; 
as for instance, recognizances to keep the peace, entered into 
before justices out of sessions, must be so removed, when it 
becomes necessary to proceed upon them by Kire facias. And 
the same, as to all other recognizances in inferior courts, 
where the mode of proceeding for a breach is by scire faciat. 
So, where a person entered into a recognizance to keep the 
peace before two justices out of sessions, which was then re- 
turned to the sessions ; he was afterwards convicted in a sum- 
mary way before two justices for an assault; and then an ap- 
plication was made to the sessions to estreat the recognizance, 
the breach of the recognizance being proved by the convic- 
tion, and the sessions made an order accordingly : upon an 
application to remove the recognizance, conviction, and order 
of sessions, on the ground that the sessions had no jurisdiction 
to estreat the recognizance, neither the recognizance nor the 
alleged breach of it having any reference to a proceeding in 
session, — ^the court, being of this opinion, granted the certiorari. 
R. v. JJ. of W. R. Yorkshire, 7 Ad. ^ EL 583. 

Certiorari to remove a Recognisance, 8fc. 

VicTosxA, fcc» To the Keepers cognizances,] with all things touch- 

of our Peace in and for the county inp; the same, as ftilly and perfectly 

of : We being willinjr, for cer- as they have been taken by or before 

tain reasons, that all and singular you or one of you, and now romain 

[reoognizances ot the peace which in ttie custody or power of you or 

were lately taken and acknow- any of you, together with this our 

ledged by J. S. and his sureties, be- writ, that we may cause Ibrtfier to 

fbre you or one of you,] as la said, be done thereon what of right and 

be sent by you before us, do oom- according to the law and custom of 

mand you and every of you, that England we shall see fit to be done, 

you or one of you do send under Witness, Thomas Lord Denman, at 

your seals, or the seal of one of Westminster, the day of , 

you, before us at Weetaiinsicr, im- in the year of our reign. 

mediately after the receipt of this By the CourC 

our writ, all and singular the said [re- 
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In other cases.'] The several Acts of Parliament for making 
railways and other public works, usually contain provisions 
tor awarding compensation to the owners and occupiers of 
property taken for the puiposes of the works, or affected or 
injured thereby. The provision usually made, is, by requiring 
the proprietors of the railways or works, upon request of the 
owner or occupier of the property, to issue their precept to 
the sheriff of the county, to summon an inquest or jury, to 
assess the compensation to the party injured. And if there 
be any defect on the face of the inquisition, or if it appear 
that the sheriff or the proprietors have in any manner acted 
beyond the authority given to them by the particular statute 
under which they act, the court may grant a certiorari to 
bring up the inquisition, for the purpose of quashing it, in 
order that a regular and correct inquisition may be taken. See 
R. V. The Trustees of the Norwich and Watton Road, 5 Ad. 4r 
Bl. 563. And if the objection be to the form of the inquisi- 
tion, a copy should be set out in the affidavits on which the 
rule is moved, or it should be sworn that the deponent could 
not procure a copy, and then to swear on information and 
belief; it is not sufficient to say that he "objects" that the in- 
quisition does not contain certain requisites pointed out. R, 
V. Manchester 8f Leeds Railway Company, 8 Ad, ^ £/. 413. But 
where a statute directed that a railway company should not take 
lands, unless such as were set out in a schedule to the act, or 
should be certified by justices to have been omitted by mis- 
take, it was holden not to be sufficient to show that the lands, 
which were the subject of the inquisition, were not in the sche- 
dule, without negativing the fact of their being certified by 
justices, even although it were also stated generally that the 
act did not authorize the taking of the lands. Id. In all 
cases, however, even where there are fatal defects upon the 
face of the proceedings, it is entirely in the discretion of the 
court, whether they will grant the certiorari or not. Id. And 
the court will take into consideration even the conduct of the 
party applying, in determining whether they will grant the 
writ. Therefore where a certiorari was applied for to bring up 
an inquisition taken by a compensation jury, on the grounds, 
1, that the inquisition did not state such a notice to treat for 
compensation as was required under the act, in order to give 
jurisdiction : 2, that the jury had ordered a fence to be erected 
for the benefit of the applicant, in addition to a money com- 
pensation, instead of giving the whole compensation in money; 
3, that the applicant held in right of his wife, and that the 
tenure was copyhold, and no compensation was awarded to 
the wife or lord : but it appeared by affidavit on the other side, 
1, that the applicant had agreed to waive the notice to treat, 
and had requested the jury to be summoned for a day too soon 
to admit of proper notice being given under the act ; 2, that 
he had discussed the amount of the compensation proper to 



200 Writ of Error, 

be giveni upon the supposition of the fence being erected for 
him ; 3, that he did not now swear that the jury had awarded 
less money in consequence of the award of the fence ; 4, that 
in the dispute in regard to the land, he never mentioned his 
■wife's interest, or the nature of the tenure, but had acted 
throughout as if the property were his own freehold : the 
court held that under these circumstances they were warranted 
in refusing the certiorari. R. v. South Holland Drainage, 
8 Ad. ^' El, 429. 

But the court will not grant a certiorari to bring up a poor- 
rate ; R, V. //. of Middlesex, Ad. 8f El, 540. R. v. Uttoxeter, 

1 Bott, 292. R, V. Kirig, 2 T, R, 235; or, a warrant of distress 
to levy a poor-rate ; Exp, Taunton, 1 Dowl. 54 ; or a land-tax 
assessment ; R. v. King, 2 T. R, 234 ; or, the proceedings out 
of a court-leet, to inquire into the propriety of an amercia- 
ment, when the fine has been estreated and paid ; R, v. Ritson, 

2 T. R. I84t; or, an information before justices. R, v. Juket, 
8 T, R, 625. Nor, will the court grant a certiorari to remove 
an appointment of surveyors of a highway ; R. v. //. of St. 
Alban's, 3 B. 8f C, 698 ; the remedy being by appeal. And in 
one case, for the same reason, they refused to grant the writ 
to remove an appointment of overseers, even upon a suggestion 
that it was made from improper or corrupt motives ; R. v. JJ. of 
Somersetshire, I D.SfR. 443 ; but it has since been often done. 
See R. V. Standard Hill, 4 M. 4* S. 378. 
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Writ of Error from Inferior Courts to the Court of 
Queen's Bench, 

In what cases,"] After judgment given against a defendant 
upon an indictment at sessions or the assizes, if the indict- 
ment be bad in substance, or the judgment be erroneous, or 
any other defect in substance appear upon the face of the 
record, the defendant may have the judgment reversed by writ 
of error ; or where his property, real or personal, is forfeited 
by the judgment, the writ of error may be brought after the 
death of the defendant, by his heir or personal representative 
respectively. See 2 Bac. Abr. Error, A. 1, 2. And in ordi- 
nary cases, it is the only way in which the judgment can be 
reversed. Rice's Case, Cro, Jac. 404. R. v. JJ. of W, R. Vork- 
shire, 7 T. R, 467. 9 Vin. Abr. Error, D, But if the judgment 
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be given by persons who have no jurisdiction in the matter, 
as where a commission authorizes an indictment to be taken 
before A^ B, C, and twelve others, and by colour thereof the 
commissioners proceed on an indictment taken before eight 
persons only, there the books say that the judgment may be 
falsified, by showing the special matter, without writ of error, 
because it is void; 3 Inst. 231. 2 Hawk, c. 50, s.3. 4 Bl. 
Com. 390, 391 ; which appears to me to mean, that upon the 
record being brought before the court of Queen's Bench by 
certiorari, that court, upon a statement of the special matter 
on affidavit, uncontradicted, will quash the whole proceeding. 
Or, if such matter appear upon the face of the record, the 
judgment may be reversed upon writ of error. 2 Bac. Abr. 
Error, A. 1. 

But judgment must have been given, otherwise a writ of 
error will not lie. And therefore formerly, when a man was 
indicted for felony and found guilty, and he prayed his clergy, 
which was allowed to him, he could not afterwards have a 
writ of error ; for he was convicted only, not attainted. 
Long's Case, Cro. Eliz. 489 ; 2 Bac, Abr. Error, A. 2; Vin. 
Abr. Error, C. 

And the judgment must have been upon an indictment ; for 
no writ of error will lie upon a mere summary conviction ; 
Anon. Vent. 33. Anon. Id. 111. Berry's Case, 2 Jon. 167. Vin. 
Abr. Error, D. 2 Bac. Abr. Error, A. ; not even upon a con- 
viction of forcible entry by justices of the peace upon view ; 
Anon. Vent. 171 ; nor in any other case. 

And it must be a judgment against the defendant; 3 Inst. 
214; 2 Bac. Abr. Error, A. 1 ; for there is no instance of 
error being brought upon a judgment for a defendant after an 
acquittal. 

Attorney 'generaPs fiat.'] Before a writ of error in a crimi- 
nal case, however, is sued out, the attorney-general's fiat for 
it roust first be obtained. First, therefore, obtain a certificate 
from counsel that there is error in the record ; and upon pro- 
ducing that, and a verified copy of the indictment or record to 
the attorney-general, he usually grants his fiat for the writ 
of error. This is granted as a matter of course in misde- 
meanors, upon sufiicient cause being shown for it; but in cases 
of felony, it is granted only ex gratid. 4 Bl. Com. 392. See 
Com. Dig. Error, A. Eq. Ca. Abr. 414. Gargravf^s Case, RolU 
Rep. 175. Vvn. Abr. Error, F. 

Writ of error atid return."] There seem to be two modes of 
proceeding, either of which the party may adopt at his option: 
he may bring the writ of error directed to the justices, and 
have the record returned to the court of Queen's Bench under 
and by virtue of it ; or he may have the record removed into 
k3 
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the coart of Queen's Bench by certiorari, and then bring a 
writ of error coram nobis upon it. R. v. Foxley, 1 Saik. 266 ; 
3 Com. Dig. Error, B. The former, however, seems to be the 
most approved mode of proceeding. Upon producing the fiat 
for the writ at the cursitor's office, the cursitor for the county 
will make out the writ. Deliver the writ then to the clerk of the 
peace or clerk of assize, who has the record, and he will return 
the writ. For the purpose of returning it, he first makes up 
the record on parchment in this form, beginning with the cap- 
tion of the indictment thus : 



** Berkshire, to trit : At the general 
quarter sessions of the peace holden 

at , in and for ttie said county, 

on the day of , in tlie 

year of the reipn of our sovereign 
Lady Victoria, bv the frrace of God 
of the United Kingdom of Great 
Britain nnd Ireland Queen, defender 
of the faith, before B. B. and H.B. 
«squires, and others their associates. 
Justices of our said Lady the Queen, 
assigned to keep tlie peace in and 
fcr the said county, and also to hear 
and dptermine divers felonies, tres- 
passes, and other misdemeanors in 
the siiid county committed ; by the 
oatli of twelve good and lawful men 
of the county aforesaid, SM'ora and 
charged to inquire for our sold Lady 
the Queen, and for tlie body of the 
county aforesaid, it is presented that 
[A. B. late of , yeoman," &c. con- 
tinuing the indictment to the end. 
And t'Jten in continuation thun :] 
" And the said A. B. fortI»wUh be- 
in? usked concerning the premises 
in the said indictment above laid to 
his charge, how he will acquit him- 
self thereof, saith that he is not 
guilty thereof, and of this he puts 
himself upon the country, &:c. And 
W. S. clerk of the peace for the 



said county, who prosecutes for oar 
said Lady the Queen in this behalf, 
doth the like. Therefore the sheriff 
is commanded that he cause to 
come immediately before the said 
Justices, &c., twelve, &c., by whom, 
&c., and who neither, &c., to recog- 
nize, &c., because as well, &c. And 
tljc jurors of tlie said Jury by the 
said sheriff in tliis behalf imiMmnel- 
led, to wit \here natne the Jurors], 
being called, now come, who being 
chosen, tried and sworn to speak the 
trutli of and concerning the pre- 
mises, upon their oath say that the 
said A. B. is guilty of tlie [pre- 
mises, or in case* of felony, of the 
felony] in the said imiictment above 
laid to his charge, in manner and 
fonn as by the said indictment is 
abovesupposedagainsthim. Where- 
upon all and singular the premises 
lM>ing seon, and by the said justices 
licre fully understood, it is consi- 
dered by the court here tliat the 
said A. B., for the offence aforesaid, 
he [imprisoned and kept to hMd 
labour in the house of correction 

for the rounty aforesaid, at , in 

tlie said county, for the space of six 
calendar months,*' or at tfie s«i«- 
tcnce may be,] 



It is not necessary to set out the names of the grand jurors 
in the caption of the indictment; it is sufficient to say " twelve 
good and lawful men of the county," &c. as in the above form. 
Jylett V. R., in error, 3 Bro, Pari, G, 529. 

Having thus engrossed the record on parchment, let the 
clerk of the peace indorse upon the writ of error the following 
return : " The record and proceedings, whereof mention is 
within made, appear in a certain schedule to this writ annexed. 
The answer of the justices within named." Or it may be in a 
similar form as the return to a certiorari, given ante, p. 164. 
Let the record be then annexed to the writ, and transmitted 
to the crown-office. 
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Assignment of errors.'] As soon as the writ is returned, and 
the return filed, get the assignment of errors drawn and signed 
by counsel, engross it on paper, and, in misdemeanors, ^e it 
at the crown-ofiUce; but in cases of felony, the defendant must 
appear in court, aiid assign errors in person. 

Joinder in error."] After filing the assignment of errors, let 
the plaintiff in error obtain a side-bar rule to join in error* 
and serve it, together with a copy of the assignment, on the 
prosecutor or his attorney ; and if he do not file a joinder in 
enror within eight days after service of the rule, the plaintiff in 
error may sign judgment as for want of a joinder, at the open- 
ing of the office on the morning of the ninth day, unless an 
order of the court or of a judge, extending such time, shall 
have been obtained and served, and in such case judgment 
shall not be signed until the day after the expiration of the 
time granted by such order. Reg, 17, 18. 

The prosecutor, within the time here mentioned, must get 
his joinder in error drawn, engrossed on paper, and signed by 
counsel, and must file it at the crown-office. 

Argument, 8fc.] Upon the joinder in error being filed, either 
party may obtain a ride for a concilium at the crown-office» 
and serve it on the opposite party ; and then the case is set 
down in the crown paper for argument. The rule specifies 
the day on which the case will be put into the paper, and must 
be drawn up and served six days at least before such day 
within forty miles of London, and within eight days in other 
cases. Reg. 21. But in all cases where the defendant is in 
prison, or otherwise undergoing his sentence, the court, upon 
application on his behalf, will in general fix some day in 
the term for the argument ; and a rule must be drawn up ac- 
cordingly, which must be served on the prosecutor or his 
attorney. 

Paper books are then delivered by the parties respectively 
to the judges, and the case argued, in the same manner as 
upon a demurrer ; see ante, p. 64 ; and the court then deliver 
their judgment. In cases of felony, the defendant must be 
present at the argument. Each party pays his own costs. 

Judgment, Sfc] The judgment of the court is, either that 
the judgment be affirmed, or quod cassetur. If the judgment 
of the court below be affirmed, the court will remand the de- 
fendant to his former custody, in order that he may undergo 
his punishment. But if the court decide in favour of the 
defendant, they do not pronounce the judgment which ought 
to have been given by the court below, nor do they send back 
the record to that court to do so ; but they merely award that 
the judgment be reversed and the defendant discharged. R. v. 
Bourne et al., 7 Ad. 8f El. 58. 
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SECTION II. 

Writ of Error from the Court of Queen's Bench to the 
Exchequer Chamber. 

"Upon a fiat being obtained for the writ, as directed ante, 
p. 201, the writ is sued out, and proceeded upon, in the same 
manner as in civil actions. See 2 Arch. Pr, 285. 



Chapter III. 
Mandamus. 

SECTION I. 

1. The Writ, and in ichat Cases it lies generally. 

The writ of mandamus is a high prerogative writ, issuing 
from the court of Queen's Bench, directed to the judges of 
inferior courts of judicature, corporations, public bodies, and 
others, upon whom the law casts a public duty, — ^alleging that 
complaint had been made of their refusal to perform that duty 
upon some particular occasion, and commanding them in the 
Queen's name to do it " or that you show cause to the con- 
trary thereof, lest in your default the same complaint should 
be repeated to us." It issues from the court of Queen's Bench, 
it being the peculiar business of that court to superintend all 
inferior tribunals, &c., and therein to enforce the true exercise 
of those judicial or ministerial powers with which the crown 
or legislature have invested them; 3 Bl. Com. 110; it being 
their business also to enforce a specific performance by all 
public bodies, and all public ofiicers, of those duties the law 
casts upon them, where their refusal to perform them operates 
to the injury or damage of an individual, and the party dam- 
nified has no other efficient remedy. If therefore any such 
inferior court, corporation, public body or other, from a mis- 
take of the law or otherwise, refuse to do some act, which by 
law they ought to do. the Court of Queen's Bench, upon 
application, will in the first instance grant a rule calling upon 

®™ ^° '^°^ *^^"^® ^'**y * ^"^^^ ^^ mandamus should not issue; 
* H 7u°° *"®*^*®^^ cause be shown, the rule is made absolute, 
and the writ issues accordingly, in the alternative in the first 
instMice, that they should do the act required, or show cause 
r^turrf ^^^"^'^"y; to which writ they are bound to make a 
damus ut. S*^ ^^^^^ ^ insufficient, a peremptory man- 

oamus issues, which must be obeyed under pain of attachment, 
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and the Coart of Qaeen's Bench will allow of no other return 
to it, except that what was commanded by the writ has been 
duly executed. 

When the writ is applied for in a matter of mere priwite 
right, such as the right to be admitted or restored to an office 
or the like, the court exercise a discretion in granting it ; but 
where it is sought for the purpose of enforcing obedience to 
acts of parliament or the Queen's charter, it is demandable as 
of right. BuL N, P. 199. Bagg's Ca. 11 Co. 98. 

But in no case of private right, will the court grant a man- 
damus, if the applicant have any other efficient remedy. See 
It. ▼. Wyndham, Cowp, 738. R. v. Bristol Dock Co. 12 East, 
429. And therefore where a party sought to compel by man- 
damus a person, who had taken down and re-built the party- 
wall between his and the applicant's house, to restore the 
internal decorations, so that they might be in the same state 
they were in previously to the wall being taken down : the 
court refused the writ, because the applicant had a remedy by 
action. R. v. Ponsford, 3 Dowl. N. C. 116. So, the court 
have refused a mandamus commanding the Bank of England 
to transfer stock, as the party had his remedy by action.. 
R, V. Bank of England, 2 Doug. 524. So, where the rector 
of a parish appointed a sexton, and the parishioners, claiming 
the right of apiK>intment, applied for a mandamus to the rector 
and churchwardens to convene a vestry-meeting for the pur-^ 
pose of electing a sexton : the court refused the writ, the 
right being doubtful, saying that the parishioners had their 
remedy by withholding the sexton's fees, or by bringing an 
action against him if he took them. R. v. Stoke Damarel^ 
5 Ad. 8f El. 584. So, where a mandamus was applied for, to 
compel a railway company to carry all goods offered to them 
for conveyance, it appearing that they had agreed with certain 
persons to carry their goods, to the exclusion of others: 
Patteson, J. refused it, as there was no clause in their act of 
incorporation requiring them to do so ; and if they were liable 
by the common law, the applicant had his remedy by action. 
Ex p. Robins, 7 Dowl. 566. So, where a corporator, who was 
entitled to a certain share of the profits of a fishery, which the 
corporators worked and enjoyed in partnership, was suspended 
from the perception of his profits until he should pay a certaia 
fine imposed by a by-law, and he applied for a mandamus to 
restore him : the court refused the vmt, saying that he was 
still an officer, and had his remedy by action against any who- 
disturbed in the lawful perception of his profits, or, consider- 
ing the corporatoi:s as partners in the fishery, he had his 
remedy in equity for his share of the partnership funds, if he 
were entitled. R. v. Whitstahle, 7 East, 353. So, where a 
mandamus issued to a party, alleged to have possession of cer- 
tain books belonging to a court of requests or their clerk, to 
deliver them up to the person who claimed them as having 
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been elected clerk of the court : the court held the mandamus 
to be bod, for not showing that the defendant was other than 
a mere stranger, in which case the applicant might have his 
remedy by action; and that this was not remedied by the 
return, which stated that the defendant had been duly elected 
clerk, and claimed to hold the books as such, for the writ 
could not be made good by the return. R. v. Hopkins et al., 
1 Ad. 8f EL, N. C. 161. So where» under stat. 11 G. 4, and 
1 W. 4, c. 60, 8. 8, the court of Chancery made an order, 
declaring that Wade, who was legal tenant in fee of certain 
copyhold property as trustee for Baker, had died, and that his 
heir could not be found, appointed Goodrich trustee to con- 
vey or surrender the leg^ estate ; and an application was made 
for a mandamus to the lord to accept such surrender : the 
court refused the writ, upon the ground that the court of 
Chancery could compel the performance of whatever was 
requisite, and was better able than they were to regulate the 
rights of the parties. R. v. Pitt, \0 Ad. 8f El. 212. So, 
where a deanery became vacant, and the Queen recommended 
one of the prebendaries, requiring and commanding the 
chapter to assemble and elect him, but the chapter elected 
another; an application was then made to this court for a 
mandamus, to compel the chapter to elect and admit the 
party named by the crown : but the court refused the writ. 
saying that if the crown had the right to present absolutely, 
or to nominate the person to be presented by the chiqiter to 
the bishop for institution, the proper remedy was by quare 
impedit. R. v. The Chapter of St, Peter's in Exeter, 12 Ad, 8[ 
El, bl2. And so in all other cases where there is a remedy 
by quare impedit. R, v. Marquis of Stafford, 3 T. R. 646. 
R. V. Bishop of Chester, I T. R. 396. So, where the conaer* 
vators of the Bedford Level moved for a mandamus to certain 
landowners commanding them to amend and heighten certain 
banks within the level, which they were liable to repair 
reUione tenure, and which were alleged to be in a dangerous 
state; but as it appeared that the applicants had by stat 
15 C. 2, c. 17, s. 5, the same authority as commissioners of 
sewers, namely, by presentment, and had it therefore in their 
own power to enforce the doing of the repairs, the court 
refused the writ. R. v. Gamble et al., li Ad, 8f El. 69. So, 
where in an action of debt in the Palace court, in which 
the defendant allowed judgment to go by defiEiult, that court 
refused to allow the plaintiff to sign final judgment, who there- 
fore applied for a mandamus ; but the court refused the writ, 
leaving the plaintiff to his remedy by writ of error. Arden v. 
Connell, 5 B. Sf A. 885. So, where a charter of incorporation 
in 1693 was granted, by which it was contended that the 
aldermen and common-council of the borough ought to be 
elected annually, and for two years after the charter they 
were so elected, but not since; and in order to raise the 
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question, against the usage, whether the offices were not an- 
nual, an application was made for a mandamus ; but the court 
refused it, as the parties had another remedy, namely, by in- 
formation in the nature of quo warranto. R. v. Mayor tf 
Chester, I M. Sf S. lOl. But where the election to an office 
is cleariy void, the court will in many cases grant a man- 
damus to proceed to a new election, although the party be in 
CDder the void election, and actually exercising the office. See 
post, Mandamus to elect. And a mere remedy by indictment 
is not such a remedy as will prevent the court from granting a 
mandamus ; for the indictment merely punishes the party for 
not performing the duty imposed upon him, but is no remedy 
whatever to the party injured by the non-performance of it. 
R. V. Severn and Wye Railway, 2 B, 8f A. 646. R. v. Bristol 
Dock Co. 2 Ad. 8^ EL N. C. 64. So, it is no answer to an 
application for a mandamus, that a statute inflicts a penalty 
upon a party for refusing to do that which is sought for by the 
writ. R. V. Clear, 4 B. I* C. 899. 

And to warrant the court in awarding the writ, there must 
appear to have been a def&ult in the duty sought to be en- 
forced. And therefore where a mandamus was granted com- 
manding overseers to make a poor-rate, the court would not 
grant a mandamus to the justices at the same time to allow it, 
for they would not presume that the justices would refuse to 
do their duty ; and this, although the same justices had before 
refused to allow a rate, a mandamus had issued commanding 
them to do so, and they had been taken upon an attachment 
for not obeying it. R. v. St. Ives, Bui. N. P. 199. 

So, there must appear to have been a demand that the duty 
should be performed, and a refusal, to warrant the court in 
granting the writ ; and such demand must be made on the 
person or body to whom it is intended that the writ shall be 
directed. And therefore, where, upon an ^plication for a 
mandamus commanding the justices at sessions and the clerk 
of the peace to allow the attorney of certain rate -payers to 
inspect the county-rate and all orders of sessions relating 
thereto, but it appeared that the demand was made upon the 
justices out of sessions and the clerk of the peace, and no 
demand was made of them whilst assembled at quarter ses- 
sions, the court refused the writ. R. v. JJ. of Leicester, 
4 B. ^ C. 891. What amounts to a refusal, is sometimes a 
matter of doubt. Where, upon being required to do a certain 
act, the party said that he was ready to do it, upon being in- 
demnified; the applicant however refused to give him the 
indemnity required, and afterwards took no further steps, by 
a direct application or otherwise, to obtain an unconditional 
refusal : the court held this refusal insufficient to warrant them 
in granting a mandamus. R. v. Brecknock and Abergavenny 
Canal Co. 3 Ad. 8f El. 217. So, where by the statute incor<^ 
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porating a canal company, the managing committee were 
required to enter in books an account of their disbursements, 
receipts and transactions, to be open at all times to the in- 
spection of the proprietors, and they were authorized to 
appoint a clerk ; a proprietor applied for an inspection of 
the books to the clerk, who had the custody of them at the 
time, but the clerk said that he would refer the demand to the 
committee ; the proprietor then made the request to the com- 
mittee, and th^ chairman told him they would take time to 
consider of it ; and ten days afterwards the proprietor again 
applied to the clerk for the inspection, who refused to give it : 
the court held that there had been no sufficient refusal by the 
committee, to warrant the application for a mandamus. 
R, V. Wilts and Berks Canal Co. 3 Jd. 8f El. 477. Where in 
such a case the inspection was oflfered as a matter of favour, 
not of right, but the applicant refused it except as a matter of 
right, Lord Denman, C. J. doubted whether this would war- 
rant the granting of a mandamus ; it might be important to 
assert the right, but then the applicant should have said that 
he accepted the inspection as a right, not as a favour, and if 
upon that the books had been withheld, an application might 
be made for a mandamus, supposing the party in other respects 
entitled to it. R. v. Trustees of Northleach and Witney Roads, 
5 Ad. 4" El. 982, 978, per Lord Denman, C. J. So, where an 
application for compensation was made to a canal company on 
the 29th November, and the applicant was informed that there 
would be a meeting of the committee in March, when his claim 
would be submitted to them ; but instead of waiting, he on 
the 23d January applied for a mandamus : Coleridge, J. would 
not grant it, as there was no refusal. R, v. Wilts and Berks 
Canal Co. 8 Dowl. C23. But where by a local act the select 
vestry of a parish were to levy church-rates, and the church- 
wardens by a written notice required them to do so, or to pay 
a certain sum to them for the same purpose out of the poor- 
rate ; the vestry thereupon met, but adjourned from time to 
time, on pretexts which the churchwardens in their affidavits 
alleged to be, as they believed, colourable, and merely intended 
to evade laying the rate, requiring details which could not be 
furnished for want of funds to pay a surveyor, and fixing an 
adjournment-day for such time that a mandamus could not 
afterwards be had for many months: it appeared also the 
select vestry for the previous year had pursued the same 
course, and had thereby avoided making a church-rate during 
the whole year of their office : the court, upon cause being 
shown against a rule for a mandamus, and the select vestry 
not satisfactorily denying the imputed motive, held the ad- 
journment to be colourable, and equivalent to a refusal ; they 
held also that the demand was sufficient, as far as respected 
the church-rate, although bad as to the other alternative 
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of paying the amount out of the poor-rate, which the vestry 
had no power by law to do. R. v. St, Margaret, Leicester, 
8 Jd. ^* EL 889. 

And the court, in granting the writ, will thereby merely 
require the party to perform the act of duty which the law 
casts upon him, without at all prescribing the manner in which 
he is to perform it. Where an application was made for a 
mandamus to overseers, commanding them to make an equal 
rate, the court refused it, saying that they would grant a man- 
damus to make a rate, if necessary, but not to make an equal 
rate. R, v. Barnstable, 1 Barnard. 137. And in a similar 
case, the court in refusing the writ, said that if a rate be un- 
equal, the remedy is by appeal to the sessions, and not by 
mandamus. R, v. Canterbury, 4 Burr. 2290. So, although 
the court will grant a mandamus to justices to examine a 
pauper as to his settlement, they will not grant it to compel 
them to make an order for his removal to a particular parish. 
R. V. JJ. of Middlesex, 4 B. 8^ A. 298. So, although they will 
in some cases grant a mandamus to justices at the sessions to 
hear an appeal, thev will not grant it commanding them to 
dismiss it. R. v. JJ. of Wilts, 2 Chit. 237. So, a mandamus 
to summon specific jurora to a court-leet, for the purpose of 
choosing a mayor by custom, will not be granted. R. v^ 
Bankes, 3 Burr. 1452. So, a mandamus to a corporation to- 
P&y instalment due on a compensation bond, by inforcing. 
payment of a borough-rate, or by levying a new one, has been 
holden bad; for it should not have specified the mode ofi' 
payment, unless it showed that the prosecutor had no other 
fund out of which to pay it. R. v. Ledgard et. al., 1 Jd. 8f EU 
N, C. 616. And a mandamus to the Bristol Dock Company 
" to make such alterations and amendments in the sewers as 
'Were necessary in consequence of the floating of the harbour,"* 
was holden to be in the proper form, and that it was neither 
requisite nor proper to call upon the company to make any 
specific alteration, the mode of remedying the evil being left 
to their discretion by their Act of Parliament. R. v. Bristol 
^ock Co. 6 B. 8f C.lSl. So, where an application was made 
for a mandamus, requiring a corporation to proceed to the elec- 
tion of a capital burgess, and it was moved that they should 
be required to do it on a particular day, in order that all par^ 
ties might have notice, the court held that they had power 
only to command an election, but they could not prescribe the 
manner of it. R. v. Evesham, 2 Barnard. 236, 265, 2 Str. 949. 
But where a local act required the select vestry of a parish from 
time to time to make a church-rate upon the requisition of the 
churchwardens, and a mandamus was applied for to compel 
them to do so : the court granted the writ to compel them to 
make and levy the rate, and would not confine it to ordering 
the vestry to assemble for the purpose of determining whether 
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they would levy the rate or not. R» v. <Sf/. Margarefs, Leicei- 
ier, 8 Ad. 4r El, 889. 

So, after justices have decided upon a matter, or any other 
officer or public body have performed the duty cast upon them 
by law, the court will not grant a mandamus requiring them 
to review or alter their act. And therefore where justices at a 
special sessions for the highways allowed the surveyor's ac- 
counts, but did not enter fully into them, imagining (though 
erroneously) that an appeal against their allowance lay to 
the quarter sessions, this court, after deciding that no such 
app^ lay, refused a mandamus to the special sessions to re* 
view their allowance of the accounts. R. v. JJ. of W, R. York'- 
shire, 1 Ad. 4r El. N. C. 624, 629. So, the court refused to 
grant a mandamus, commanding the registrar of births for a 
certain district to erase from the register boolcs the entry of 
the birth of a child, although facts were deposed to showing 
that the child was suppositious and the entry a fraud, and 
although the application for the mandamus was by a party 
having a pecuniary interest in defeating the alleged fraud. 
Ex p. Stanford, 1 Ad. ^ El. N. C. 886. 

Form of the writ generally.'] The vmt of mandamus con- 
sists of three parts : — Ist. A statement by way of recital, of 
the duty which ought to have been performed; — 2ndly. A 
statement by way of recital of the demand and refusal to per- 
form that duty, and the complaint thereof; — 3dly. The man- 
datory part, or command of the court to perform the act 
of duty. 

1. Where the duty is created by a private or a local Act of 
Parliament, the clauses of the act, which relate to it, are set 
out by way of recital, but in the past tense, thus : — " Whereas 
by a certain Act of Parliament, made and passed in the fifth 
year of our reign," [or " of the reign of his late Majesty King 
William the Fourth], intituled an Act [&c.], it was amongst 
^ther things enacted that L&c.] ; And whereas by the said Act it 
was also further enacted that f&c] i as by the said Act^ re- 
ference being thereunto had, will more fully and at large ap- 
pear." Facts are then stated, showing that the party, against 
whom the application is made, comes within the act, and is 
bound to perform the duty arising from it. See R. v. Hopkins 
et al., 1 Ad. f^ El. N. C. 161, ante, p. 206. 

Or, if the duty arise from the custom of any particular 
place, or from the grant of a charter or franchise, the custom 
or grant must be set out, and the party brought within it, as 
in the case of a private and local Act of Parliament. See R. 
V. Coopers' Company of Newcastle-upon-Tyne, 1 T. R. 543. 

But, if the duty arise from a public statute, or from a 
general rule of the common law, or custom of the realm gene- 
rally, it is not necessary to set out the statute, rule or custom; 
but It is necessary to state facts, showing that the party, 
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against whom the application is made, comes within the 
statute, rule or custom, and is bound to perform the doty 
arising from it. 

2. The writ must next state, with certainty, when, where 
and how the party has been required, and has neglected or 
refused, to perform the duty thus cast upon him, in the parti* 
colar instance complained of. It is usually introduced in this 
or the like way : — " And whereas we have been given to under- 
ttand in our court before us, that , and tluit you the said 

' — t were on required on the part and behalf of"^-" to 

' ; yet that you the said , not regarding your duty in 

that behalf, did absolutely neglect and refuse, and still do neglect 

and refuse, to ; to the great damage and grievance of the 

Mid , and to the manifest injury of his estate : Whereupon 

he hath humbly besought us that a /it and speedy remedy may 
be provided in this respect." 

3. " Now We, being willing that due and speedy justice be 
done in this behalf, as it is reasonable, do command you the said 

' , firmly enjoining you, that immediately after the receipt 

of this our writ, you do unthout delay [&c.] , or that you show 
u$ cause to the contrary thereof, lest in your default the same 
complaint should be repeated to us. And how you shall have 
executed this our writ, make known to us at Westminster, on 

, then returning to us this our said writ. Witness, Thomas 

Lord Denman, at Westminster, the — day of , in the 

— year of our reign.** 

A peremptory mandamus is in the same form, except that 
it omits the words, " or that you show cause to the contrary 
thereof,^* and instead of the words " do command," the words 
" do peremptorily command" are used. 

This mandatory part must appear to be strictly warranted 
by the statute, charter or custom, from which the duty has 
arisen, as stated in the previous part of the writ ; otherwise 
the court upon application will quash the writ. 12. v. Church 
Trustees of St. Pancras, 6 Ad. 8f El. 314, 

In stating the thing to be done, however, it is not usual or 
necessary to direct the manner in which it is to be done, or to 
name any particular day on which it is to be done. Ante, 
p. 209. And where a writ of mandamus commanded " The 
Directors of the Bristol Dock Company to make such altera- 
tions and amendments in the sewers, as were necessary in 
consequence of the floating of the harbour," it was holden 
that this was the proper form, and that it was neither requisite 
nor proper to call upon the company to make any specific 
alteration, the mode of remedying the evil being left to their 
discretion by the Act of Parliament. R. v. Bristol Dock Co., 
6B. ^ C. 181. 

Care must be taken that the writ do not vary in substance 
from the rule granting it ; otherwise the court upon applica- 
tion will quash it. Where a rule had been obtained for a man- 
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damus, and the mandamus was framed in other terms than 
were warranted by the rule, not merely differing from it by 
adding things incidental to a mandamus, but also by enlarging 
the terms : the court upon application quashed the writ, even 
although they would probably have granted the rule as lai^, 
if it had been applied for, on the same affidavits. R, v. Mayor 
of Water Eaton, 2 Smith, 54. 

Care must be taken also that the mandatory part of the T^Tit 
correspond with the demand recited in the inducement in the 
previous part of it, and be not in larger terms. See R. v. Church 
Trustees of St. Pancras, 6 Ad. 4* EL 314. 11 Ad, ^ EL 27, n. 

Formerly it was holden that the proper time for making an 
objection for any defect in a writ of mandamus, was after 
return made, and before it was filed ; BuL N. P, 205. R. v. 
Owen, 5 Mod. 314; and that after the return made and filed, 
the defendant could not make any objection to the writ itself. 
R, V. Mayor of York, 5 T. R. 66. But in a recent case, after 
a return made and quashed, and after a peremptory mandamus 
issued, and a rule nisi obtained for an attachment against the 
defendants for not obeying the latter writ, the court allowed 
them, in showing cause against this rule, to object to the 
first writ for defects appearing upon the face of it, and the 
court, being of opinion that the writ was bad, discharged 
the rule, and quashed the writ. R. v. Mayor of Poole, 
10 Law, J. 198 qb. And see R. v. College of Physicians, 
3 Burr. 2740. R. v. IVard, 2 Stra. 893. R. v. Mayor of 
Abingdon, 1 Ld. Raym. 559. 2 Salk. 699. 12. v. Margate Pier 
Co. 2 B.Sf A, 220. Also, it is a general rule, that if the writ 
be bad, nothing that is stated in the return to it, will be 
deemed to remedy the defect. R. v. Hopkins et al., 1 Ad. Sf EL 
N. C. 161. 

It may be necessary to mention that the court will not grant 
one 'mandamus to restore several persons to office. Anon. 
2 Salk. 436, Comb. 307, 5 Mod. 11, or to admit all persons 
having a right to their freedom, R. v. Mayor of Kingston-upon- 
Hull, I Sir. 578, or the like; there must be a separate man- 
damus for each. But they will grant a mandamus to do a 
particular act, although the effect of it may be to perfect the 
right of several persons. R. v. Ld. Montacute, I W. BL 60. 
So, there is no objection to one writ, to compel justices to 
grant warrants of distress for two or more poor-rates due from 
the same party to the same parish. R. v. Ellis et al,, 
12 Law, J. 20, m. 

It is not necessary to give any previous notice of a motion 
to quash a mandamus. 22. v. //. of Middlesex, 7 Law, J. 68, m. 

How directed]. The writ is directed to the person or 
persons, or corporation &c., required to do the act. And 
therefore where a mandamus, directed to the mayor, aldermen 
and capital burgesses of Derby, reciting that A. and B. had 
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removed the complainant from his office, required the mayor, 
&c. to command A. B. to restore him : the court upon appli- 
cation quashed the writ, saying that it was absurd that the 
writ should be directed to one, to command another to do 
the act. R. v. Mayor^ ^c. of Derby, 2 Salk. 436. And it is 
said to have been decided that where one parish officer ap- 
plies for a mandamus against another to concur in a rate, 
the writ must be directed to both. Anon. 2 Chit. 254. But 
where a warrant of distress was refused by three justices, it was 
holden to be no objection that the application was for a man- 
damus to two of them only, the two being sufficient to do 
the act. R. v. Ellit et al., 12 Law, J. 20, m. If a man- 
damus be granted to elect a mayor, and there be a sub- 
sisting mayor at the time, he must be made a party. R. v. 
Banks, 3 Burr. 1452. On the other hand, if the writ be 
directed to a person who cannot legally do the act required, 
the court upon application will quash it. So, if the act is 
to be done by one part of a corporation, the writ cannot be 
directed to that and to another part, although it may in such 
a case be directed to the whole corporation. And therefore 
where the act is to be done by the mayor and aldermen, 
the writ must be directed, either to the whole corporation, 
or to the mayor and aldermen ; R. v. Mayor of Abinf^don, 
1 Id. Raym. 559, 2 Salk. 699 ; but where it is to be done by 
the mayor alone, and the writ is directed to the mayor and 
aldermen, it will be bad. R. v. Mayor of Hereford, 2 Salk. 
701. Bui. N. P. 204. R. v. Mayor of Norwich, I Str. 55. 
And see R. v. Smith, 2 M.8f S. 583. Pees v. Mayor of Leeds, 
1 Str. 640. If it be directed to a corporation by other than 
its name of incorporation, it will be bad, and the court will 
quash it. -R. v. Mayor of Ripon, 2 Salk. 433. If the act is 
to be done by the party in a particular capacity, the writ 
should be directed to him in that capacity. See R. v. West 
Looe, 3B. 8^ A. 685, per Bayley, J. But where the writ was 
directed to the churchwardens of Wrexham, commanding 
them to restore A. to the office of sexton, and it was served 
on the late churchwardens, after their office had expired, 
this was holden to be a sufficient excuse for their not making 
a return to the writ. R. v. Churchwardens of Wrexham, 
15 Vin. Abr. 214, pi. 6. If the writ require the steward of a 
manor to do an act, it must be directed to the lord as well as 
to the steward. R. v. Powell, 1 Ad. 8f El. N. C. 352, and post. 
A mandamus requiring the inhabitants of a parish to meet 
for the purpose of an election, is properly directed to the 
churchwardens. R. v. Stoke Damarel, 5 Ad. 8f El. 584. 

Teste and return of the writ.'] The writ is tested on a day 
certain in term, and must be made returnable on a day cer- 
tain in the same or the next term, there being at least eight 
days between the teste and return, if the act is to be done in 
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London or within forty miles thereof, or fourteen days in all 
other cases. Reg, 8. 

Having now treated generally of the writ of mandamus, in 
what cases it lies, and the form of it, we shall now proceed to 
treat of the writ in particular cases, — ^where it lies, and the 
form of it, — under the following heads : 

SECTION II. 

Mandamus in Partkuiar Cases. 

1. To justices in and out of sessions, and other inferior 

tribunals, p. 215. 

2. To parish qjficers, p. 233. 

3. To municipal corporations or corporators, p. 239. 

To elect or swear, p. 239.. 

To admit, p. 245. 

To restore, p. 249. 

To serve, p. 250. 

To permit inspection of corporation books, p. 251. 

To perform other duty, p. 252. 

4. To public companies, p. 254. 

To the Bank of England, p. 254. 
To the East India Company, p. 255. 
To canal companies, p. 255. 
To dock companies, p. 256. 
To railway companies, p. 257. 
To others, p. 260. 

5. To public bodies, p. 260. 

To the universities, p. 261. 

To the benchers of the inns of court, p. 261. 

To the college of physicians, p. 262. 

6. To public commissioners, p. 262. 

To commissioners of bankrupt, p. 262. 

To commissioners of courts of request, p. 263. 

To commissioners of customs, p. 263. 

To commissioners of inclosures, p. 264. 

To commissioners of paving, p. 264. 

To commissioners of sewers, p. 264. 

To commissioners of taxes, p. 265. 

To commissioners of tithes, p. 265. 

7. To public trustees, p. 265. 

To the trustees of charities, p. 265. 
To the trustees of dissenting chapels, p. 266. 
To the trustees of turnpike-roads, p. 266. 
To the trustees of saving banks, p. 267. 

8. To lords of manors, p. 267. 

9. In ecclesiastical matters, p. 270. 
10. In other cases, p. 273. 
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1. Mandamut to Justices in or out of Sessions, and to other 
inferior Tribunals. 

To Justices at sessions.'] The court of Queen's Bench have 
gnmted writs of mandamus to the justices at sessions, to ad* 
minister the oaths and declaration to a dissenting .minister ; 
R. T. //. of Gloucestershire, 15 East, 577 ; to register and cer- 
tify a dissenting chapel ; R. v. J J, of Derby, 4 Burr. 1991 ; to 
allow a person on behaU" of the rate-payers to inspect and take 
copies of the two last county rates, and of all orders of sessions 
for the expenditure of the same ; R. v. JJ. of Leicester, 4B.8fC. 
%9l; but see R. v. //. of Stqffbrdshire, 6 Jd. Sr EL 84; R. v* 
JJ. of Nottingham, 3 Id. 500, semb. cont, ; to allow the costs 
of maintenance, upon an appeal against an order of removal ;. 
R. V. //. of Monmouthshire, 12 Law J. 126, m; 3 Dowl. N. C. 
1145 ; to allow costs to a putative father, upon an application 
for an order against him, where no order is made; R. v.. 
Recorder of Exeter, 13 Law J. 7, m. ; and to the justices at 
sessions for Middlesex as well as other counties, to award 
compensation to the sheriff in lieu of gaol fees, under stat. 
55 G. 3, c. 50, s. 10, the court holding that those justices had 
authority by the act to do so ; jR. v. //. of Middlesex, 3B.8f Ad. 
100 ; to midce up a record of the proceedings upon an indict- 
ment, in order to enable the defendant to plead auterfois con* 
vict to another indictment for the same offence. R. v. //. €f 
Middlesex, 5B.8f Ad. 1113. But they have refused to award a 
mandamus to justices at sessions, to proceed to a new election 
of a county treasurer, where it appeared that the election 
which had already taken place was not void. R. v. //. of 
Hertfordshire, 1 Chit. R. 700. 

And the court will in all cases grant a mandamus to justices 
to receive or hear an appeal or complaint or other matter, of 
which they have jurisdiction, where by law it is not a matter 
of discretion with the justices whether they will take cogni- 
zance of it or not, but it is a matter of right in the partiea^ 
that they should do so. See diet, per Lord Ellenborough, C. /.» 
14 East, 397, et infra. Therefore, where an application by 
petition was made to the justices at sessions, to fix the wages 
of millers within the county, which they refused to do, upon 
the ground that by law they had authority to fix wages only 
in the case of labourers in husbandry : upon a motion to the 
court of King's Bench for a mandamus commanding them to- 
hear and determine the application, the court, being of opinion 
that the justices had jurisdiction, granted the mandamus. Lord 
Ellenborough, C.J., adding, "We do not, however, by grant- 
ing this mandamus, at all interfere with the exercise of that 
discretion which the legislature meant to confide to the justices 
of the peace in sessions ; we only say that they have a discre* 
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tion to exercise» and therefore they must hear the applica- 
tioa ; tMit, having heard it, it rests entirely with them to act 
upon it as they think fit." R, ▼. //. of Kent, 14 Bast, 395. 
Where Ihe justices at sessions dismissed an appeal against 
overseers' accounts, without hearing it -upon the merits^ on 
the ground that, as the accounts had not previously been ex- 
amined at.a petty sessions^ they had no authority: the court, 
after argument, being satisfied tliat the justices had authority, 
and ought to have exercised it^ granted a mandamus com- 
manding them to<enter continuancesr and hear the appeal. R. 
v. JJ. of Coleheater, 6 B. 4r -4. 536. So, where they dismissed 
an appeal, on the ground that the notice of appeal and recog- 
nizance were given by a wrong party, the court being satisfied 
that they were correctly given, granted a mandamus to enter 
continuances and hear the appeal. R. v. //. of Surrey, 5 Ad. 
Sf EL 701, n. So, where the sessions dismissed the appeal, 
upon a mistaken notion that the notice of appeal had been 
served upon a wrong party, the court awarded a mandamus. 
R. v. //. of Kent, 2 Ad. fy EL N. C. 686. So, where the ses- 
sions refused to hear the evidence for the respondent, under a 
mistaken idea that the examination of the pauper disclosed no 
settlement, the court granted a mandamus. R. v. //. of W. R* 
Yorkshire, 2 Ad. Sc EL N. C. 331. So, where the sessions re- 
fused to hear evidence for the appellants, under the mistaken 
notion that the grounds of appeal were bad for uncertainty, 
and confirmed the order, the court awarded a mandamus. R* 
V. JJ. of Carmarthenshire, 2 Ad. 8f EL N. C. 325. So, where 
there were two overseers of the poor, and one appealed 
against the accounts of the other ; and at the sessions, after 
the appeal was called on, and one of the respondent's wit- 
nesses examined, an objection being then taken that the appeal 
did not lie, the justices, imagining that one overseer could not 
appeal against the other's accounts, dismissed the appeal, with- 
out hearing the appellant ; upon an application for a manda- 
mus to enter continuances and hear the appeal, it was urged 
upon the part of the justices that a co-overseer could not ap- 
peal in such a case, and even if he could, as the sessions had 
in fact received the appeal and adjudicated upon it, the court 
would not grant a mandamus: but the court held that this 
was not a hearing of the appeal, but a dismissal of it upon a 
preliminary objection taken ; and being also of opinion that 
the appeal lay, they granted the mandamus. R. v. //. of 
Gloucestershire, 1 B. ^ Ad. 1. So, where the sessions refused 
to hear an appeal against an order of filiation, on the ground 
that merely a parol notice of appeal had been given, and that 
the notice ought to have been in writing : the court, upon ap- 
plication, granted a mandamus commanding the justices to 
enter continuances and hear the appeal, holding that as the 
statute upon the subject did not require the notice of appeal 
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to be in writing, the parol notice was sufficient. R. v. JJ. of 
Salop, 4 B. 8f Aid. 626. See also R. v. JJ. of Carmarihentkire, 
4 B. 4r Adolph, 563. Where upon an application for a man- 
damus to justices to receive and hear an appeal against an 
order of removal, it appeared that the order was made on 
Tuesday the 8th July, but not executed until Saturday, and the 
sessions took place on the Tuesday following, and lasted four 
days ; that upon an application being made at the Michaelmas 
sessions to enter an appeal against it, it was refused, on the 
ground that it was not entered at the sessions next after the 
making and service of the order, as required by the statute : 
the court granted the mandamus, holding that although the 
statute required the appeal to be made to the next quarter 
sessions, yet that must mean the next practicable sessions; the 
parish officers must have a reasonable time to make inquiries, 
that they may judge of the propriety of appealing or not. 
R. V. //. of Essex, 1 B. 8^' Aid. 210. S. P., R. v. //. of Flint* 
shire, 7 T. R. 200. R. v. Hendon, 2 D. 8f R. 249. So, where 
an order of removal from Richmond to Mortlake. both in 
Surrey, were made and executed on the 1 1th January, and the 
sessions began on the 12th, and lasted fourteen days, and were 
then adjourned to the 2nd February, and lasted one day, and 
were then adjourned to the 1 st March, and lasted two days ; 
by the practice of the sessions the appeal might have been 
entered at any time during the sessions, or at the first ad- 
journment ; the appellants entered an appeal against this order 
at the Easter sessions, and were then ready to try it, having 
given regular notice of trial ; but the justices refused to hear 
it, on the ground that it ought to have been entered at the 
previous sessions : the court of King's Bench, however, upon 
application, granted a mandamus commanding them to hear 
it ; they said that the statute never contemplated the conti- 
nuance or adjournment of the sessions, but if the appellants 
have not a reasonable time, between the execution of the 
order and the first day of the sessions, to consider whether 
they will appeal or not, they shall have until the sessions next 
after to appeal. R. v. JJ. of Surrey, I M. ^ S. 479. So, 
where a rate was published only the day before the com- 
mencement of the quarter sessions for London, and an appeal 
against it was entered at the following quarter sessions, but the 
court refused then to hear it, because it had not been entered 
at a general sessions which had intervened between these two 
quarter sessions : the court of King's Bench, upon applica- 
tion, granted a mandamus to enter continuances and hear the 
appeal, holding that the appellant was not bound to enter it 
at the intervening general sessions, and that it had therefore 
been lodged in time. R. v. JJ. of London, 15 Ecut, 632. And 
where an order of removal was sei^ved on the 8th April, and 
the sessions were holden on the 15th, and by the practice of 
/ 
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the sessions eight ditys^ notice of appeal was required ; notice 
of appeal was given for the July sessions, but ^the justices 
then reftised to allow the appeal to be entered or to try it, on 
the ground tisat, although the appeDants could not have given 
notice of appeal for the preceding aessfons, tbey -might have 
had their appeal then entered and respited: but the court held 
that as entering an appeal merely #or the purpose of hariag 
it adjourned was an useless act, it wa« unnecessary ; it was 
sufficient to enter it at the sessions at which the party by his 
notice was bound to try it; they therefore' graint«d a manda- 
mus commanding the justices to enter continuanoes and try 
the appeal. R. v. //. of Devon, 8 B. ^ C. 640, n. ; and isee R. v. 
//. of Soutkafftpion, Id. 641, n., and R. v. J/, of Kent ^ Id, 639, 
accord. So, where a father and son were removed by separate 
orders of removal, and notices of appeal were given ia both 
cases, but the respondents, in order to save expense, requested 
that only one of the appeals should be ento'ed, and that the 
decision of that should also determine the other ; the a^^eal 
against the order removing the father was then tried, and 
decided for the appellants, but the respondents afterwards 
refused to abide by the decision with respect to the son ; the 
appellants therefore at the following sessions applied to be 
allowed to enter the appeal against the order removing the 
son, but the sessions refused to allow it, on the ground that it 
should have been entered at the sessions next after the service 
of the order : the court, however, upon application, granted a 
mandamus commanding the justices to enter the appeal nunc 
pro tunc, and enter continuances, saying that as the appellants 
were not in fault, but were prevented from entering their 
appeal by the breach of agreement on the part of the respond- 
ents, it was but reasonable that they should be put in a 
situation to try their appeal. R. v. JJ, of Wiltshire, 1 East, 
638 ; and see R, v. //. of Devonshire, Cald, 32, accord. But 
where three several appeals, itivolving the same facts and the 
same questions of law, had been entered for hearing at the 
sessions, and the parties having agreed that the decision in 
one should bind the others, one case was accordingly tried, 
and by a majority of the justices decided in favour of the 
respondents, subject to a case, which however the justices 
granted at the prayer of the appellants, but not from any 
doubt which they entertained of the propriety of their deci- 
sion : the court, under these circumstances, refused to grant a 
mandamus to compel the sessions to hear the other cases. 
R. V. JJ. of Worcestershire, 9 jD. ^ JR. 210. Where an appeal 
against an order of removal was entered and respited at the 
January sessions, and fifteen days before the April sessions 
notice of trial was given for these sessions, but there being a 
rule of the sessions that where an appeal was entered and 
respited notice thereof should be given to the removing parish 
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viUun one month a&ex the entry aqd respite, and such notice 
not hayiog been giv^, the justices refused to hear the appeal; 
upon an application, however, for a mandamus commanding 
th&juBtices to eikter continuances and hear the appeal, the 
court granted it, hokiinK that the justices had no authority to 
n^uire this notice of the entry and respite ; the statute only 
required aoti/ce of «^peai, aod all tiiat the justices could do 
vas to decide< whether the notice was given in reasonable time 
J2./V. //. ifif JNosr/fflh^ $ B. ^ Ad. 990. $o, where an appeal 
wasenteredt and at tlie following sessions the justices refused 
to hear it*- becawe it appeared that notice of iq^ipeal was given 
a day too date: the court of King's Bench, upon application » 
gnmted-a mandamus, saying that, under the circumstances, 
joBtioe would be most satisfactorily administered by ordering 
the josticea to entco: continuances and hear the appeal. R. v. 
VX qf Lttnea^Ure^ 7 B. Sf C. 691. See R, v. JJ, of Bucking- 
kambire,. 3 Ea^t, 342. R, v. JJ. of Wiltshire, 10 East, 404, 
accardi So, where the sessions refused to receive an appeal, 
because the notice of appeal had been served on a Sunday, the 
court of King's Bench graated a mandamus. R. v. JJ. of 
Huntingdonshiret Caid. 283. So, where upon an appeal against 
a rate being called on at sessions, and the appellant being then 
ready to prove his notioe and proceed with the case, the re- 
spondents applied to put off the trial until the next sessions, 
which was granted, and the respondents' counsel handed a 
copy of the notice of appeal to the clerk of the peace, to 
enable him to draw up the order; at the next sessions both 
parties appeared, but the respondents objected to the appeal 
being heard, until the appellant first proved service of the 
original notice of appeal, and he not being prepared to do so, 
the sessions confirmed the rate : but the court, upon applica- 
tion, granted a mandamus commanding the justices to enier 
continuances and try the appeal, saying, that as the respondents 
had acted upon the notice, no other proof of it was necessary, 
and therefore the justices ought to have heard the appeal. 
R. V. //. of Hertfordshire, 4 B. 8f Ad, 661. So, where an 
appeal against an order of removal was entered at the sessions 
next after the order, and it was then moved to respite it, no 
notice of trial having been given ; but the justices refused 
this, as the appellants had sufiicient time, between the service 
of the order and the sessions, to have given notice of appeal : 
the court of King's Bench, however, upon application, granted 
a mandamus commanding the justices to enter continuances 
and hear the appeal, saying that the statute was compulsory 
on the sessions in such a case to receive and adjourn it. 
R. V. //. of Shropshire, 1 East, 649. So, where a poor-rate 
being appealed against, the overseers abandoned it; the ap- 
pellants however still proceeded with the appeal, and at the 
sessions moved to quash the rate; but the justices being; 
12 
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informed of the abandonment refused to entertain the appeal, 
saying that they had no longer jurisdiction: the court of 
King's Bench, however, upon application, granted a mandamus 
commanding the justices to enter continuances and hear the 
appeal, holding that the overseers had no power to abandon 
a rate which had been duly allowed and published. R. v. //. 
of Cambridge^ 2 Ad. 8f E. 370. So, where an appeal was 
entered^ and respited at the October sessions, against a poor- 
rate made in September; and before the next session due 
notice of appeal was given ; but the justices then refused to 
hear the appeal, upon the ground that as no proof was given 
at the former sessions that no sufficient notice nad beeh given, 
or that it had been impracticable for the appellant then to try 
it, it was improperly respited, and they had therefore no juris- 
diction: but the court of King's Bench, upon application, 
granted a mandamus commanding them to enter continuances 
and hear the appeal, holding that, although perhaps discre- 
tionary with the justices whether they would in such a case 
adjourn the appeal, yet as thev had received and adjourned it, 
they were bound to try it. R. v. JJ. of ffUis, S B. Sf C: 380. 
See R. v. //, of Oxfordshire, 1 M. 8f S. 446, post. So, where 
the quarter sessions confirmed an order of removal, subject to 
a case, but the justices for several sessions could not agree 
upon the terms of the case, the court granted a mandamus to 
them to enter continuances and hear the appeal ; for the order 
of sessions being only conditional, there was no decision unless 
the case were returned. R. v. J J. of Suffolk, \ DmvL 168. 
But the court refused the mandamus in such a case, where the 
certiorari to bring up the special case had not been sued out 
within the six months. H. v. J J. of Staffordshire, 1 Dowl. 484. 
"Where the sessions, on determining an appeal, have granted a 
case, but none has been stated, the court will, under some 
circumstances, direct a mandamus to the justices who heard 
the appeal, to state the case. But where it was clear that 
such a proceeding could lead to no useful result, as where the 
chairman, in conformity with his own opinion and that of the 
other justices present, upon the facts, refused to sign any 
statement but one which would have excluded the point of law 
relied upon by the party demanding the case, the court refused 
the mandamus. R. v. //. of Pembrokeshire, 2 B. 8f Ad. 391. 

But where a notice of appeal against an order of filiation 
was bad, in not stating the cause or matter of appeal as 
required by statute, and the sessions refused to hear the appeal 
on that account : the court of King's Bench, under these cir- 
cumstances, refused to grant a mandamus, holding that the 
justices had done rightly in refusing to hear the appeal. R, v. 
JJ. of Oxfordshire, 1 B. ^ C. 279. So, where an application 
was made at the Easter sessions, to enter and respite an appeal 
against an order of filiation made on the 14th of January, and 
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the justices then refused the application on the ground that 
no notice of appeal had been given or recognizance entered 
into; the appellant then gave notice for the next sessions 
and entered into the recognizance ; but at the next sessions 
the justices refused to hear the appeal : the court of King's 
Bench, upon application, refused to grant a mandamus, as by 
an express provision in stat. 49 G. 3, c. 68, s. 7, no appeal in 
such a case shall be "brought, received or heard," unless 
notice be given ten days before the next sessions, &c., and the 
justices therefore had no authority to receive or hear the 
appeal. R. v. //. of Lincolnshire, 8 B. Sf C. 548. So, where 
the justices at county sessions refused to hear an appeal 
against a poor-rate, which had been made for a borough 
within the county, on the ground that the appeal should have 
been made to the sessions for the borough ; and upon an ap- 
plication for a mandamus, it appeared upon argument that the 
magistrates of the borough had jurisdiction: the court of 
King's Bench refused the writ. R. v. JJ. of Essex, 5 M. fy S. 
513. So, where the justices at the sessions of a county 
refused to hear an appeal against an order of removal, upoa 
the ground that the recorder of a certain borough within the 
county had exclusive jurisdiction : the court being of opinion 
that they were right, refused a mandamus. R. v. //. of Suffolk, 
2 Ad. 8f El., N. C. 85. So, where an order of removal was 
executed on the 12th of January, and no appeal was lodged 
against it at the next sessions, which were holden on the 
18th, but at the next Easter sessions a motion being made 
to enter and respite an appeal, the justices refused to receive 
it; and the court of King's Bench refused a mandamus to 
compel them, saying that as the Easter sessions were the 
second after the order, and as the appellants did not come 
prepared to try the appeal at those sessions, the justices had 
done right in refusing to receive the appeal. R. v. //. of 
JV, R, Yorkshire, 4 M. 8f S, 327 ; and see R, v. JJ, of N. R. 
Yorkshire, 3 T. R. 150. Where after an order of removal 
made and executed, and notice of appeal given, the removing 
parish abandoned the order, and obtained a supersedeas 
under the hands and seals of the removing magistrates, and 
served the same upon the overseers of the appellant parish ; 
at the next sessions an appeal was tendered against the order« 
but the justices refused to receive it, on the ground that the 
order was completely at an end : upon an application for a 
mandamus, the court of King's Bench refused the writ, say- 
ing that in such a case it was discretionary to receive the 
appeal or not, and they might do so, if it were necessary, to 
oblige the respondents to pay costs, or the like ; but as the 
sessions had exercised their discretion, the court refused to 
interfere. R. v. JJ. of Norfolk, 5 B. 4- Aid. 484. R. v. JJ. of 
W. R. Yorkshire, 2 Ad, Sf EL, N. C, 705. See 3 Arch. J. P., 
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529, 530. So, where an appeal against a conviction was 
entered and respited, and at the next sessions the justices 
refused to hear it, on the ground that the statute, which gave 
the appeal, gave them no authority to receive it unless notice 
of appeal had been given and a recognizance entered into. 
which at the time of entering the appeal had not been done : 
and the court of King's Bench being of opinion that the jus- 
tices had no authority to receive the appeal under the circum- 
stances, refused a mandamus to them to enter contiiraances 
and try the appeal, although the recognizance had since been 
entered into and notice of appeal given. K. v. JJ. of Oxfthrd- 
shire, 1 M. 8; S. 446. This case differs from the case of R. r. 
JJ. of Wilts, mentioned ante, p. 220, for there the justices had 
the power to receive and respite the appeal, if they chose to 
exercise it ; and having actually respited the appeal, the court 
held they were afterwards bound to try it. So, where the 
sessions refused to hear evidence in support of an appeal, 
because the ground of appeal, stating a settlement by renting 
a tenement, was defective in not stating any residence of the 
pauper in the parish : the court refused a mandamus. R. v. 
JJ. of IV. R. Yorkihire, 2 Ad. ^ EL N. C. 505. And the same, 
where they refused to hear the respondent, the examinations 
being bad from the same defect. R. v. JJ. W. R. Yorkshire, 
2 Dowl. N. C. 707 ; and see R. v. //. of TV. R. Yorkshire, 
13 Law /., 39, m. Where an appeal against an order of re- 
moval came on to be tried at the sessions, but for some cause 
was respited ; when it was called on at the next sessions, the 
respondents objected to its being tried, as the appellants had 
not given a fresh notice of trial, as required by the practice of 
the sessions ; and the justices, holding that such notice vra& 
necessary, confirmed the order, but granted a case, in order 
that the opinion of the court might be taken upon the sub- 
ject ; the appellants, however, instead of proceeding with the 
case, moved for a mandamus to the justices to hear the appeal: 
but the court refused it, on the ground that the sessions, by 
granting a case, had already afforded the appellants a sufficient 
remedy. R. v. //. of W. R. Yorkshire, 1 Ad. gf B. 606. And 
see R. V. JJ. of Suffolk, 6 Ad. ^ El. 109. R. v. //. of NortTi- 
amptoriskire. Id. 1 1 1, ». But the sessions merely offering the 
party a case, which he refuses to accept, does not preclude 
him from applying for a mandamus. R. v. JJ. of W. R. York- 
shire, 11 Law J., 84, m. Where a statute gave an appeal 
against the constable's accounts, to the overseers, if they 
should "find" that the parish was thereby aggrieved; and out 
of eight overseers of a parish, seven agreed to the passing of 
the accounts, but the eighth appealed against them ; and the 
sessions dismissed the appeal, on the ground that the rest of 
the overseers had not joined in it : upon an application for ft 
mandamus, the court of King's Bench refused it, holding that 
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the justices had done rightly; from the word "find^" it was 
evic^ntly the intention of the legislature that the appeal 
should be a deliberative act of the overseers^ and therefore it 
should have been instituted by a majority of them at the 
least, it V. JJ, of Manchester^ i D, i^ R. 454, S. C. nom. 
R. V. //. of Lancashire, 5 B. ^ A. 755. Where a conviction 
(letting out the information) was confirmed on appeal, but 
being brought up to the court of King's Bench by certiorari^ 
was quashed there for a defect in the information : an appli- 
cation was then made for a mandamus to the justices, to pro- 
ceed on the original information, which really had not the 
defect in it; but the court refused it, saying that it would be 
obliging the defendant to answer twice for the same offence. 
R. V. Jukes and others, 8 T. R, 625. 

It must be observed, that although the decisions of the ses* 
sions, when such decisions appear bad on the face of them, 
may be rectified or quashed by the court of Queen's Bench ; 
yet in all other cases where the sessions have authority by law 
to adjudicate, and exercise it, however erroneously, the court 
of Queen's Bench have no authority whatever to interfere, 
unless A case be stated for their opinion by the sessions. Re 
Pratt, 7 Ad. 8fEl.21. Where, in an appeal against an order 
of removal, the pauper proved a renting of a tenement in 
1828, whereas his examination stated a renting in 1 827 : the 
sessions held this to be a fatal variance, and quashed the order;' 
aod the court refused a mandamus to enter continuances and 
hear the appeal, the sessions having decided the point of law, 
and which was not a mere preliminary point. R. v. JJ. of 
W. R. Yorkshire, 10 Ad. ^ El. 685. Ex p. Broseley, 7 Id. 423 ; 
see R. V. JJ. of Devonshire. 9 Dowl. 500. So, where in an 
appeal against an order of removal, the appellants, admitting 
a primd facie case for the respondents, began, and proved 
a subsequent settlement; the respondents* attorney then 
addressed the justices, observed upon the appellants' case, 
and then proposed to call witnesses to contradict it ; but the 
justices held that as he had not called his witnesses before he 
addressed the court, he could not do so afterwards, and they 
quashed the order: upon an application to the court cf 
King's Bench for a mandamus, it was refused, the court say* 
ing that there was no instance in which they interfered by 
mandamus to compel justices to rehear an appeal which they 
had already heard ; " it is the duty of the sessions to hear and 
decide, and, if they entertain any doubts, to submit them to 
this court ; but where they do not desire our interference, we 
have no jurisdiction ;" if indeed, after hearing one side, they 
had refused altogether to hear the other, the court might con- 
sider the appeal as not having been tried, and might grant the 
mandamus, which however was not the case in this instance. 
R. V. //. of Carnarvon, 4 B. ^ Aid. 86 ; and see R. v. //. of 
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JVarcesiershire, 1 Chit. R. 649. R. v. JJ. of TV. R. Yorkshire, 
1 Ad, 4' El. 606. Where, upon the hearing of an appeal 
against an order of removal, after the justices had deliberated,, 
the chairman of the sessions pronounced the judgment of the 
court, that the order be confirmed ; but one of the magistrates 
who voted for the respondents, understanding that the order 
had been made by him, and according to the rules of the 
sessions he ought not to have voted, begged to withdraw his 
vote ; and as by taking away his vote, there was no longer a 
majority for the confirming the order, the clerk of the peace 
was directed to enter a judgment for quashing it: shortly 
after the sessions, it being perceived that by taking away this 
vote, the remaining votes w^ere equally divided, an applica- 
tion was made to the chairman to rectify the mistake, as m 
such a case no judgment should have been entered, but the 
appeal should have been adjourned ; but this was refused : 
and upon an application for a mandamus, the court of King's 
Bench refused it, saying that as a judgment had been entered, 
and not altered during the sessions, they had no authority to 
interfere. R. v. JJ. of Leicestershire, 1 M. 8f S. 442. In a 
similar case, where at the trial of an appeal against an order 
of removal, the justices being equally divided, quashed the 
order, instead of adjourning the appeal, the court of King's 
Bench refused a mandamus, saying that as the sessions had 
decided the case, they could not interfere.^ R. v. JJ, of Man- 
mouthshire^ 4 B. 8f C. 844. Where an application was made 
for a mandamus, on the ground that the sessions, upon the 
hearing of an appeal, had refused to receive certain evidence, 
the court of King's Bench said they could not interfere ; the 
sessions had heard the case, and determined the point of law, 
and if they decided erroneously, still the court could not inter- 
fere to set them right, unless a case had been stated. R. v. 
Prieston, 5 B. 8f Adolph, 597 ; see also R. v. JJ. of Cumber* 
land, I M. 8f S. 1 90. R. v. JJ. of Cambridgeshire, I D, ^ R, 
325. R. V. JJ. of Farringdon, 4 D. ^ i2. 735. R. v. //. of 
Surrey, 5 D. ^ R. 308. 

Also, where a discretionary power is given to justices by 
statute, the court of Queen's Bench will not interfere by man- 
damus to oblige them to exercise that discretion in any parti- 
cular way, or to review the manner in which they have exer- 
cised it. Therefore, where a statute gave a power to justices 
at sessions to allow a fee to a coroner upon each inquisition 
*' duly taken" by him, and the justices in the exercise of that 
power disallowed a charge in the coroner's account for attend- 
ing an inquest, which they thought ought not to have been 
taken : upon an application for a mandamus to require the 
justices to allow that item, the court refused it, saying that 
the justices were to judge whether the inquisition was duly 
taken or not, and they saw no occasion to interfere with theix 
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judgment in this instance. jR. v. JJ. of Kent, 11 East, 229. 
So, the court have refused a mandamus to justices at sessions, 
to dismiss an appeal; R. v. JJ. of Wilts, 2 Chit. 257 ; or to 
qaash a rate, R, v. J J. of Middlesex, Ad, ^' El.^5A0 ; or, to grant 
a case. R. v. Jarvin, 9 Dowl. 120. So, the court have refused 
a mandamus to compel the justices at sessions to make a special 
entry that an order was quashed upon appeal for informality ; 
R. V. //. of Lancashire, 3 Ad. S^- EI. N. C 367, n., 12 Laic J., 
16, m. ; or, to erase an entry that an qrder w4s " quashed, 
not on the merits ;* R. v. Ponteftact, 3 Ad. §- El. N. C. 391 ; 
Exp. Overseers of Ackworth, 13 Law J., 38, m.; but if they 
make a false entry on their records, the court will compel 
them by mandamus to erase it. R. v. JJ. of W. R. Yorkshire^ 
\t Law J., 148, m.; see R. v. Hawes, 3 Ad, 8^' El. 725. 
Where the magistrates at sessions made an order, that pri- 
soners in the house of correction for trial, who refused to 
work, should be allowed bread and water only as food : upon 
an application for a mandamus, requiring the justices to order 
them other food, on the ground that they could not sustain 
life upon bread and water alone ; the court held that the ma- 
gistrates, in doing what they had done, had really not done 
more than by law they were obliged to do; that it was a 
matter of discretion with them what food they would order 
for prisoners, and that the court would not interfere with their 
exercise of that discretion by mandamus. R. v. JJ. of N. R. 
Totkshire, 2 B. 8f C. ^8G. So, where upon an appeal being 
called on, the applicant applied to put off the trial, on an affi- 
davit of the absence of a material witness, which the sessions 
refused to do, and confirmed the appeal ; upon application for 
a mandamus to hear the appeal, the court said that they could 
not interfere, as it was entirely in the discretion of the jus- 
tices whether they would put off the trial or not. Ex parte 
Becke, d B. 8^ Ad. 704. So, where the appellants, having de- 
livered insufficient grounds of appeal, applied to the sessions 
to adjourn the hearing until the next sessions, but they 
refused to do so, and confirmed the order : the court refused 
a mandamus. R. v. JJ. of Staffordshire, 12 Law J., 9, m. ; 
2 Vowl. N. C. 353. So, where by a rule of practice at the 
sessions for Suffolk, in appeals against a poor-rate on the 
ground that the appellant is over-rated, the appellant is to 
begin ; and an appellant in such a case refusing to begin, the 
justices confirmed the rate : upon an application for a man- 
damus, the court refused it, saying they would not interfere 
with the practice of sessions, unless it was apparent that gross 
injustice would otherwise follow ; if they did so, it would be 
attracting to the court a most inconvenient jurisdiction. R. v. 
JJ. of Svffolk, 6 M. 4' S. 67 ; and see R. v. JJ. of Essex, 
2 Chit, R. 385. But where justices at sessions made a rule 
requiring that within a month after an appeal should be re- 
l 3 
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spited, notice thereof should be given to the respondents ; and 
in a case where such notice was not given, they refused to 
hear the appeal : the court, upon application, granted a man- 
damus requiring them to do so, saying that they had no autho- 
rity to requure any notice of the entry and respite, as the 
statute required only a notice of appeal, and all the justices 
could do was to decide whether that notice was given in rea- 
sonable time. R, v. //. of Norfolk, 5 B. 8f Adolph. 990. So, 
where the sessions upon the trial of an appeal grant a case, 
the court of Queen's Bench will in some cases grant a man- 
damus to the justices to state it ; see R. v. Earl of E^ffingham 
and others, 2 B. ^ Ad. 393. R. v. JJ. of Pembrokeshire, Id. 
391 ; and see ante, p. 220; but they will not award a man- 
damus commanding them to grant a case. R, v. Jarvin, 
9 Dowl. 120. 

W'here an application was made for a mandamus, com- 
manding justices at sessions to receive and hear a complaint 
against the trustees of a turnpike-road, under a local act, for 
having erected a certain gate upon the road ; and it appeared 
that the gate had been erected twenty-six years before : the 
court held, that even on that ground alone they ought not to 
interfere by mandamus, but leave the party to his remedy by 
indictment as for nuisance, if he thought fit to adopt it. R. 
V. JJ. of Cambridgeshire, I D. ^' R.325. 

To justices out of sessions."] The court of Queen's Bench 
have granted a mandamus to justices out of sessions, to swear 
overseers of the poor to their accounts ; R. v. J J. of Middle- 
sex, 1 JRls. 125; to summon a person for not paying poor- 
rates ; Anon. 2 Chit. R. 2.57 ; to examine the mother of a bas- 
tard, and grant a summons against the putative father ; R. ▼• 
Martyr and Fulham, 13 East, 55 ; R. v. Codd, 9 Ad. 8f El. 
G82 ; to appoint overseers of the poor ; see R. v. JJ. of Bed- 
fordshire, Cald. 157. R. v. JJ. of Peterborough, Id. 238. R. v. 
JJ. of Worcestershire, 1 1 Ad. ^ El. bl ; to allow a poor-rate, 
R. v. JJ. of Dorchester, 1 Str. 393 ; and see R. v. Folly, I Bolt. 
76. R. V. Earl Yarborough, 12 Ad. 8f El. 416, (and the court 
will grant the rule absolute in the first instance ; R. v. Ld. 
Oodolphin, 13 Law J., 57, m.) ; to decide upon a charge of 
vagrancy ; R. v. JJ. of Cumberland, 4 Ad. 8f El. 695 ; to grant 
to overseers of the poor a warrant of distress against a former 
overseer, to levy the amount of certain items, disallowed in 
his accounts by the justices at sessions. R. v. Pascoe and 
others, 2 M. §• S. 343 ; and see R. v. JJ. of JVorcester shire, 
3 D. Sf R., 299. So, where two justices out of sessions refused 
to enforce payment of a balance due by a person who had been 
overseer of the poor, they imagining that they had no autho- 
rity to do so, as there had been an appeal to the sessions 
against the overseer's accounts : upon application for a man- 
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damus commanding them to receiye and hear the complaint 
against the overseer^ it appearing to the court that the sessions, 
although they found a certain balance to be in the overseer's 
hands, had made no order for him to pay it over, and the court 
being of opinion that two justices out of sessions had in that 
case authority to make such an order, g^ranted the mandamus. 
R. V. Carter and another, 4 T. R, 246. 

But the court have refused to award a mandamus to justices 
out of sessions, to order a rate to be levied to reimburse in- 
habitants of a borough certain damages and costs they had to 
pay in actions brought against them on stat. 57 G. 3, c. 19, 
s. 3, for damage done by rioters ; first, because they thought 
that the inhabitants of a town were not within the statutes 
upon the subject, which entitled only the inhabitants of hun- 
dreds to be so reimbursed ; and that even if they were, the 
application should have been made to the justices at sessions, 
and not to justices out of sessions. R. v. //. of King's Lynn, 
ZB. 8f C. 147. So, they have refused a mandamus to county 
justices out of sessions, requiring them to rate some parish in 
the county in aid of a parish in an adjoining borough, having an 
exclusive jurisdiction ; because the county magistrates could not 
legally do so. R. v. Holbeche and another., 4 T. R, 778. ^.^tor 
R. V. //, of Gateshead, 6 Ad, 8f El, 550, n. So, in all other 
cases, the court will not grant a mandamus to justices to hear 
and determine upon an application, where it appears clear that 
they cannot legally make the order, &c. required, if they do 
hear it. See R. v. Haywood, I M. ^ S. 624. Ex p. The 
Guardians of WaUingford Union, 9 DowL 987. R, v. Ld. Go- 
dolphin et at., 8 Ad. 8fEi.33S. So, they have refused a man* 
damus to a justice out of sessions, to produce depositions 
taken before him on a charge of felony, for the purpose of 
founding an indictment for perjury against the deponents ; the 
magistrate should be subpoenaed to produce them, and they 
might then be read in evidence before the grand jury. R. v. 
//. of Bedford, 1 Chit. R. 627. So, they have refused a man- 
damus to compel a justice out of sessions to grant copies of 
the depositions already taken against a person charged with 
felony, and who had been remanded ; for until the examina- 
tion was completed and the party ultimately committed, the 
magistrate was not bound to give such copies. Ex p. Fletcher, 
13 Law J., 67, m. So, where two justices out of sessions re- 
fused to grant a summons against a clothier, at the instance 
of a person to whom he was indebted for scribbling wool, con- 
ceiving that the case did not come within a certain statute 
referred to ; the court of Queen's Bench, being also of that 
opinion, discharged a rule for a mandamus, with costs. R. r, 
Haywood and another, I M. Sf S. 624. 

And where justices, having jurisdiction, make an order 
which is good upon the face of it, the court will not inquire 
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into the insufficiency of their reasons for maldng it. R. ▼* 
The Rector, S^c. of St. James's, 2 Ad. ^' E. 241 ; and see R. v. 
JJ. of Devon, 1 Chit. R. 34. Nor, will the court under any 
circumstances grant a mandamus to justices out of sessions, 
to review any of their decisions, however willing the justices 
may be to do so. R. v. JJ. of W. R. Yorkshire, 1 Ad. ^' El, 
JV. C. 629, 624; see R. v. Dean, 2 Id. 731. If, for instance, 
justices examine a pauper as to his settlement, and refuse to 
make an order, this court will not inquire into the propriety 
of their refusal, or interfere by mandamus in the exercise of 
their discretion. R. v. Rogers et al., 12 Law J., .50, m. 

Also, where a discretionary power is given to justices by 
statute, the court of Queen's Bench will not interfere by man- 
damus to oblige them to exercise that discretion in any parti- 
cular way, or to review the manner in which they have exer-> 
cised it. Therefore, where a parish indenture for appren- 
ticing a poor boy of Wolverston, in Suffolk, to a shipowner 
of Wivenhoe, in Essex, was allowed by two justices of Suffolk ; 
but upon being presented for allowance also to two justices of 
Essex, they refused to allow it, upon the ground that the 
master, if he wanted an apprentice, might have one among 
the poor boys of Wivenhoe, his own parish, which, being used 
to sea, would suit him better : upon an application for a man- 
damus, the court refused it, saying that the justices had a 
general jurisdiction given them by stat. 56 G. 3, c. 139, s. 1, 
to consider the propriety of the binding, and as they had 
exercised it, the court would not interfere. R. v. Mills and 
anotfier, 2 B. Sf Ad. 578. So, where a mandamus was moved 
for, to compel a magistrate to make an order upon the parish 
of C. to relieve a bastard child, residing with its mother in 
another parish, the court refused it, as it would be obliging the 
justice to come to a particular decision, namely, that the child 
was settled in the parish of C, which the court had no autho- 
rity to do. JR. V. //. of Middlesex, 4 B. Sf Aid. 298. 

Formerly, the court would not in general direct a mandamus 
to justices, requiring them to do an act, which might probably 
subject them to an action, unless it appeared very clearly that 
the act might legally be done. Where an application was made 
for a mandamus to magistrates, requiring them to grant a 
warrant of distress against a rector, as occupier of the tithes 
of a parish, for the amount of composition in lieu of statute 
duty, where it was doubtful whether a rector was properly 
chargeable for it : th^ court refused it ; and Abbott, C.J., said, 
" it is manifest that if we granted a mandamus commanding 
the justices to issue a warrant of distress, the rector would 
bring an action to try the validity of that which we had ordered 
to be done ; I have always felt great reluctance to order any 
thing to be done by a magistrate, which may subject him to 
an action, of which the issue is doubtful ; if the fear of aa 
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action appeared to be a mere pretence, and to have no reason- 
able foundation, we should not listen to it ; but here there is 
so much doubt, that I am of opinion we ought not to grant a 
mandamus." R, v. Dayrell and another, 1 B. 4" C. 485. So, 
viiere on application was made for a mandamus to justices, to 
grant a warrant of distress against a person for non-payment 
of a poor-rate ; it appearing that the rate had not been pub- 
lished on the first Sunday after it was allowed, the court held 
it bad on that account, and refused the mandamus, even 
although it appeared that the rate had been appealed against 
and confirmed on appeal. R, v. Nev'Comb, 4 T. R. 368. So,, 
in R. V. Dyer and Hall, 2 Jd, 8f E. 606, the tourt refused a 
mandamus requiring justices to issue a distress warrant for 
rates, where it was doubtful whether the party rated was- 
legally liable to be so. See aUo R. v. Greame, 2 Ad, 4* El. 615. 
R. V. Morehouse, Id. 632 ; sfis also R. v. Hughes, 3 Ad, 8f EL 
425. R, V. SUUvant, 4 Id. 354. R. v. JJ. of Buckinghamshire,. 
3 Nev. 8f M. 68. R. v. Hall, 1 Har. 8f W. 83. R. v. //. of So- 
mersetshire. Id. 82. So, where a doubt appeared whether a 
particular person was liable to contribute to the repairs of the 
highways in a parish, the court refused a mandamus requiring 
a magistrate to grant a distress warrant against him for a 
highway rate ; the court saying, " we are not to subject the 
magistrate to risk, by compelling him to perform an act, 
where we see a legal probability that an action will be brought 
against him for doing it." jR. v. Greame, 2 Ad. ^ E. 615 ; and 
see R, V. Morgan, Id. 618, n. R. v. Mirehouse and Elton, Id.. 
632. R. V. St. Georges, Hanover Square, 8 Law J., 18, 7n. ace. 
See R. V. Trecothick, 2 Ad. ^' El. 405. R. v. JJ. of Middlesex^ 
2 Ld. Ken. 163. R. v. Freeman, 2 Ld. Ken. 19, semb. cont. In 
R. r. Benn and Church, 6 T. R. 198, the court refused the 
mandamus as to a distress warrant for a poor-rate, where the 
objection to it was that the party should first be summoned 
before the magistrate, before any distress warrant was issued 
against him ; but the court said that they would award a man- 
damus to the justice to summon the party to hear the com- 
plaint against him, if it should be necessary. So, where a 
person was summarily convicted in a penalty, and it was 
doubtful whether the conviction was valid, the court refused a 
mandamus to a justice requiring him to issue a distress war- 
rant for a penalty. R. v. Broderip, 5 B. ^ C. 239. S. P. 
R. V. Robinson, 2 Smith, 274 ; and see R. v. Ttvyford et al., 
5 Ad. 8f El. 430. But where there is no» doubt of the law 
upon the subject, and of the liability of the party, the court 
^1 interfere in this way, to compel justices to grant a distress 
warrant, R. v. JJ. of Middlesex, 2 Ld. Ken. 163. St. Luke's 
y. JJ. of Middlesex, 1 mis. 133. R. v. Marriat et al, 12 Ad. 
tf El. 79. R. V. Barker, 6 Id. 388. R. v. JJ. of Middlesex, Vl 
Idtw J., 36, m., if it be shown that the money was duly de- 
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lest in your default the same com- 
plaint should be repeated to us: 
And how you shall have executed 
this our writ, make known to us, at 

Westminster, on , then retunt- 

ing to us this our said writ. Wit- 



ness, Ti)omas Lord Denman, at 

Westminster, tlie day of , 

in the year of our reign. 

By the Court. 
By Rule of Court. 



Mandamus to Justices, to grant a JVarrant of Distress. 



Victoria, &c. To A. B. and 
C. D., esquires, two of the keepers 
of our peace, and Justices assigned 
to hear and determine divers felo- 
nies, trespasses, and other misde- 
meanors, committed within our 

county of , and to each of them, 

greeting : Whereas by a certain rate 
and assessment for the relief of the 
poor, intituled "An assessment [jcc., 
as in the heading of the rate], and 
which has been duly allowed and 
published, one J.N. was on the day 
and year aforesaid,at the parish afore- 
said, assessed and rated for a [house 
and garden] in the said parish, astlie 
occupier of tlie same, at the sum of 
twelve sliillinifs and sixpence, being 
at the rate of sixpence In the pound 
upon 502., the said sum of 50/. being 
the allesred tinnual rateable value 
of the said house and garden, as in 
the said rate and assessment Is more 
particularly specified and set forth ; 
And whereas since the making of 
the said rate and assessment, and 
since the allowance and publication 
of the same as aforesaid, payment 
of the said sum of twelve shillings 
and sixpence hath been duly de- 
manded of and from the said J. X. 
for and on behalf of the church- 
wardens and overseers of the i>oor 
of the said parish, but tlie said J.X. 
hath refused and wlvolly neglected 
to pay tlie same or any part there- 
of, and tlie same now remains un- 
paid and unsatisfied ; And whereas 
we have been given to understand 
In our court before us, that the said 
J. X., having been duly summoned 
before you the said A. B. and C. D., 
as such keepers of the peace and 
justices as aforesaid, to show cause 
why he had not paid the said sum 
of 12s. and 8d. so assessed upon 
him as aforesaid, personally ap- 
peared before you, on at , 

in the county aforesaid, in obe- 
dience to the summons in that be- 
half, but did not show any suffi- 



cient cause why he had not paid 
the same, except [Jtere state the 
substance of any defence made hy 
the party rated] ; and an applica- 
tion was thereupon tlien and tfaene 
made to you the said A. B. and 
C. D., as such keepers of the peace 
and Justices as aforesaid, by and on 
behalf of the said churcliwardens 
and overseers of the poor of the said 
parish of , in the county afore- 
said, to issue your warrant of dis- 
tress to levy tlio said sum of I2s. 
and 6d. upon tlxe goods and diattels 
of the said J. X., yet you the said 
A. B. and C. D., keepers of our 
peace and Justices as aforesaid, not 
regarding your duty in that behaU, 
did then and there absolutely neglect 
and refuse, and still do neglect and 
refuse, to issue such warrant of dis- 
tress ; to the great damage and 
grievance of the said churchwardens 
and overseers, and of the ptirishlon- 
ers of the said parish : Wliereupon 
the said churchwardens and over- 
seers of the said parish of , in 

the county aforesaid have humbly 
besought us that a fit and speedy 
remedy may be provided in this te- 
spect : Xow We, being willing that 
due and s})eedy Justice be done in 
this behalf, as it is reasonable, do 
command you the said A. B. and 
C. D,, as such keepers of our peace 
and Justices as aforesaid, firmly 
enjoining you, that Immediately 
after the receipt of this our writ, 
you do without delay issue your 
warrant of distress under your re- 
spective hands and seals, in due and 
proper form, for the levying of the 
said sum of 12s. and 6d. upon ttie 
goods and chattels of the said J. X., 
in pursuance of the statute in such 
case made and provided ; or that 
you show us cause to the contrary 
thereof, lest in your default the 
same complaint should be repeated 
to us: And how you shall have 
executed this our writ, make known 
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to us, at Westminster, on , then Westminster, the — • day of — » 

returning to us this our said writ, in the vear of our rei^n. 

Witness, Thomas Lord Denman, at By the Court, 

By Rule of Court. 



2. Mandamus to Parish Officers. 

To guardians of an union, 8fc.'] If the poor-law commis- 
sioners order the guardians of an union to do any act, which 
the guardmns may lawfully do, and which the commissioners- 
may lawfully require to be done, — this court will enforce obe- 
dience to the order by mandamus. Therefore, where the poor- 
law commissioners required the guardians of an union to ap- 
point a chaplain for the miion workhouse, this court, being of 
opinion that the commissioners had authority to make the 
order, granted a mandamus requiring the guardians to obey it ; 
and the return made to it being deemed bad, the court awarded 
a peremptory mandamus. R, v. Guardians of the Braintree 
Union, 1 Jd, 8f EL N, C. 130. 

So, where the visitor and guardian of a parish, under stat. 
22 G. 3, c. 83, borrowed two sums of 50^. each, for the purpose 
of paying the share of their parish towards repairing the union 
workhouse, and gave their bonds for the amount, as they were 
enabled to do by the act ; they paid the interest upon these- 
bonds for nearly thirty years to the obliger, and until his 
death, and in the following year to his executor, but they re» 
fused to pay either interest or principal afterwards : upon an 
application for a mandamus, to compel the present guardian, 
churchwarden and overseers of the parish to pay both principal 
and interest, it was answered that by stat. 43 G. 3, c. 1 10, s. 2, 
the parish officers ought to have paid off one-twentieth of the 
principal, and the interest, every year, and it would be a hard- 
ship upon the present parishioners to have^to pay the whole ; 
but the court said that the creditor was not to suffer for the 
neglect of the parish officers ; and if it were thought incon- 
venient to raise the money at once by a rate, they had au> 
thority by the Act of Parliament to borrow it of some other 
person ; they accordingly granted the mandamus, to pay off the 
debt with interest. R, v. Carpenter et aL, 6 Ad. Sf El. 794. 

Where an application was made for a mandamus, command- 
ing the guardians of an union to swear in J. N., as their clerk,, 
upon affidavits showing that at the election to the office, J. N. 
and J. S. were candidates, and that J. S. had a majority of 
votes by one, but that four of these guardians who voted for 
him had themselves been illegally chosen ; the court refused 
the writ, as they would not in this way try the title of per- 
sons who were officers de facto ; besides the writ, if granted,, 
must be returned by those persons whose title was thus im- 
pugned ; and if they were sufficient to make a return, they 
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were sufficient to dcct their derk. R. v. Ottardiam o/DcigeUy 
Union, 8 Ad, 8f Ei. 561. In a previous c«se» where an appli- 
cation was made to restore a person to the office of clerk and 
treasurer of the guardians of the poor of St. Nicholas, Ko- 
Chester, it was argued that as clerk, he was nothing more than 
a Testry clerk, for which office a mandamus would not lie, and 
as treasurer, he was nothing more than the banker of the 
guardians, and this therefore was not an office for which the 
court would grant a mandamus ; and of this opinion were the 
court, and refosed the writ. R» v. Guardians of SL Nieheku, 
Rochester, 4 M, Sf S. 324. 

To Vestries."] Where a vestry meeting was holden for the 
purpose of electing a surveyor of highways, and the vicar who 
presided put the question as to which of two candidates they 
would elect, and he declared that the show of hands was in 
favour of J. S. ; the other candidate then demanded a poll, 
which the vicar and vestry refused to grant; and upon J. S. 
afterwards applying to the justices at the sessicms of the 
highways to prevent the former surveyor from acting, they 
refused to do so, saying that as a poll was refused, he was not 
duly elected : J. S. now applied for a mandamus to the vicar, 
commanding him to proceed with the election by granting a 
X>oll; but Coleridge, J. thought that he could not have the 
rule in that shape, as the vicar's power had ceased when the 
meeting broke up ; but he granted a rule nisi for a mandamus 
to the inhabitants of the parish, to re-assemble in vestry, and 
proceed to the election of a surveyor, and no cause being after- 
wards shown, the rule was made absolute. Ex p. Orossmith, 
10 Law /., 359 qb. See R, v. St. Mary Abbots, Kmsington, 
2B.8fAd.140. 

Where in the parish of St. Margaret, Leicester, a select 
vestry annually chosen under a local act, were required by the 
act to make rates for the support and repair of the chardi 
and burial-ground, and the churchwardens demanded that a 
rate should be made, and showed the pressing necessity there 
was for making it ; the vestry however, upon various pretences, 
adjourned from time to time, requiring details which they knew 
could not be furnished for want of funds to pay a surveyor, 
and at last fixing an adjournment of their meeting for a time, 
after which a mandamus could not be obtained for miny 
months, all which the churchwardens swore to their belief wis 
done with intent to delay the making of the rate; upon 
showing cause, the vestry not having satisfactorily denied the 
imputed motive, and it appearing that the vestry of the pre- 
vious year had evaded making a rate by pursuing the same 
-course, the court held the adjournments to be colourable, and 
equivalent to a refusal, and granted a mandamus commanding 
the vestry to make the rate. R. v. Select Vestry of St. MoT' 
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garefi, Leicester, % Ad Sf Bl., 889. But it appearing after- 
wards, upon a return to the mandamusi that the church- 
wardens had refused to state the necessary amount, or to 
furnish any estimate of it, or to give the vestry any informa- 
tion whereby the amount could be ascertained, the court held 
that under these circumstances the vestry were not bound to 
make the rate, and gave judgment for the defendants. !d^ 
10 Ad. Sf El. 730. 

To churchicardeHS.'} A mandamus will not lie to church] 
wardens to make a church-rate, R. v. Wilson^ 5 D. Sf R, 602. 
R. V. St. Peter, Thetford, 5 T, R. 364, unless bound by some 
local Act of ParKament to do so. R. v. St. Saviour, Souths 
mrk, 7 Ad. ^ Bt. 925. But the court will compel church- 
wardens by mandamus to call a meeting of the vestry, for the 
purpose of determining whether a church-rate shall be made 
or not. R. v. St. Margarefs and St. John's, TVestmingter, Per 
Ckr.AM. 8fS. 253. 2bQ. 

Where hy a local act the overseers of the poor were to be 
sworn into office by the churchwardens, the court granted a 
nile, absolute in the first instance, commanding the church- 
waniens to swear them in. R. v. Churchwardens of Man^ 
Chester, 7 Dowl. 707. But they have refused a mandamus to 
churchwardens to admit a person to the ofilice of vestry clerk, 
there being no instance of a mandamus granted with reference 
to sudi an office. R. v. Churchwardens of Croydon, 5 7*. /?. 7 13 ; 
and see R. v. St. Nicholas, Rochester; supra. 

Where the churchwardens, by order of the vestry, borrowed 
1,000^ of J. S., at interest, for the purpose of enlarging the 
church, under stat. 59 G. 3, c. 134, and the interest was allowed 
to get into arrear, also no fund had been created for paying off 
tiie priacipal, according to the provisions of that statute : upon 
the application of J. S., the court granted a mandamus to the 
churchwardens, commanding them to raise by rates a sufficient 
sum for the payment of the arrears of interest, and to pay the 
same to J. S., and also to raise by rates a certain other sum to 
provide a fund for the payment of the principal, as directed by 
the statute. R. v. Churcktoardens of St. Micha^'s, Pembroke, 
5 Ad. 8f El. 603. 

To churchieardens and overseers."] If the churchwardens and 
overseers of the poor of a parish, or the overseers of the poor 
of a township, neglect or refuse to make a rate for the relief 
of the poor, this court upon application will compel them to 
do so by mandamus. Lidleston v. Mayor of Exeter, Fol. 18, 
Comb. 422. R. v. Gadsbp, 1 Nev. ^ F. 572. R. v. Edlaston 
Overseers, I Nev. 8^ P. 20. But where an application waa 
made to the court for a mandamus to compel overseers to 
make an equal rate, the court refused it, saying that although, 
they would grant a mandamus to overseers to make a rate, if 
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it were necessary, yet they could not grant a mandamus to 
make an equal rate ; R, v. Barnstaple , 1 Barnard, 137. R. v. 
Ouardians of the Poor of Canterbury, 4 Burr, 2290 ; if it be 
unequal, or if persons having rateable property in the parish 
be omitted in it, the proper remedy is by appeal, and tlie ses- 
sions will adjudicate upon it. Id. 

The court will grant a mandamus to churchwardens and 
overseers of the poor, to summon a meeting, for the. purpose 
of establishing a select vestry in the parish for the concerns 
of the poor, in pursuance of stat. 59 G. 3,c. 12. /^ v. Church' 
wardens, Sfc, of St. Bartholomew, London, 2 B. 8f Ad. 506. 
And where to such a mandamus, the churchwardens and over- 
seers returned that there was by custom an ancient vestry in 
the parish, which had from time immemorial consulted and 
deliberated on parochial matters, and acted as a select vestry 
for the concerns of the poor, and that they had universally 
been accustomed to perform the duties imposed on select 
vestries by statute ; the court held the return to be bad, as the 
statute imposes some duties, such as the management of money 
raised by poor-rates, and the making of orders for the govern- 
ment of overseers, which could not have existed before the 
stat. 43 £1. c. 2. Id. 

The court on several occasions have granted writs of man- 
damus, commanding the churchwardens and overseers of a 
parish in an union to pay to the guardians the sum required as 
the quota of contribution of their parish to the general ex- 
penditure for the poor of the union. See R. v. Todmorden 
and Walsden, 1 Ad. 4* EL N. C. 185. But since the stat. 
2 & 3 Vict. c. 84, s. 1, which provides a very efficient remedy 
for non-payment of such contribution, by a summary proceed- 
ing before justices, and by levying the amount and costs upon 
the goods of the churchwardens and overseers, the remedy by 
mandamus has been disused. 

Where an infant, concealed in a parcel, was left by its 
mother at the Foundling Hospital, and she escaped before the 
persons at the hospital were aware of the contents of the 
parcel, the court granted a rule, absolute in the ^st instance, 
to the directors of the poor of the parish of St. Pancras (in 
which parish the hospital is situate), to receive and provide 
for the child ; ex p. Foundling Hospital, 5 Dowl. 722 ; to which 
they returned that the child was not found within their parish, 
and that it was not their duty to keep or provide for it ; but 
this being traversed and found against the parish, and a new 
trial being refused, a peremptory mandamus afterwards issued. 
R. V. St. Pancras, 7 Ad. ^ El. 750. 

The court if necessary will award a mandamus, commanding 
churchwardens and overseers to submit their accounts to two 
justices for allowance, as directed by stat. 50 G. 3, c. 49, s. 1. 
And where, by a local act, the guardians and overseers of a 
parish were to adjust their accounts quarterly, but nothing 
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was said of their submitting an annual account to the justices 
as required by the above statute, the court nevertheless granted 
a mandamus requiring them to submit their accounts to the 
justices. R. V. J J. of Warwickshire, 2 D.&R. 299. But, where 
overseers produced their accounts to the auditors appointed by 
the poor-law commissioners, but refused to furnish particulars 
of the items of these accounts, the court refused a mandamus 
to compel them to do so, as the auditor had it in his power to 
-disallow the charges, of which the particulars were not fur- 
nished. R. T. Overseers of Halifax, 10 Law /. 81, m. 

The court will award a mandamus to parish officers, com- 
manding them to allow a parishioner to have inspection of 
their accounts, if he state a satisfactory reason for requiring it ; 
R. V. Clear et al., 4 B. & C. 899 ; and the stat. 17 G. 2, c. 38, 
8. 1, inflicting a penalty for refusing such inspection, will be 
no answer to the application for a mandamus. Id. S. P., R, 
V. Great Farringd<m, 9 B. ^ C. 541 ; and see R. v. Smallpiece, 
2 Chit. 288. Whether the court will grant a mandamus for 
inspection of a rate, is perhaps ddubtful ; in R. v. JJ. of Lei- 
cester, 4 B.ic C, 891, the court granted the writ, to compel 
an inspection of the two borough rates ; in R. v. St. Mary-le^ 
lone, 5 Ad. & El. 268, they refused it, to compel inspection of 
the books in which the poor-rates were entered, there being 
no provision to that effect in the local act by which the parish 
was governed. But Since the last of these cases, a provision 
has been made by the statute (6^7 W. 4, c. 96, s. 5), by 
which such an inspection may be compelled by a summary 
proceeding before magistrates, and a penalty not exceeding 
5/. inflicted for each refusal. The court have however awarded 
a mandamus to the churchwardens and overseers of a parish, 
to produce the pooT^rates and collecting-books at a particular 
place in the parish, at a scrutiny of the votes given upon the 
choice and nomination of churchwardens. R. v. Fhll et al., 
I Ad. 8^ El:, N. C. 636. So, a mandamus will lie against 
overseers who have gone out of office, to compel them 
to deliver over ail their public books and papers to their 
successors. R. v. Bletshow, 1 Bott, 300 ; Fuse v. Chapman, 
1 fVils. 305. 

Where an application w*as made for a mandamus to the 
overseers of the township of W., who were appellants in an 
appeal against an order of removal, at the instance of the over- 
seers of S., who were respondents in the same appeal, to 
compel the former to produce the indenture of apprenticeship 
of the pauper (which was sworn to be in their custody), at the 
stamp-office, that it might be stamped, in order that it might 
be given in evidence at the trial of the appeal : the court re- 
fused the writ, as the indenture was not a public document; 
and the public were not interested in it, as the pauper must be 
settled somewhere. R. v. JVestoe, 5 Ad. 8f EL 786. 
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To others.'] So, in the case of any other parish-officer, who 
has a public ^uty to perform, and, upon demand, neglects or 
refuses to perform it, the court will in general grant a xnanda- 
mos, if there be no Qtlwerefflctent ramedy. But where guar- 
dians of the poor, under an Act of FarUiu]|ciit;>'onleMd ^heir 
treasurer to pay a sma of mon^, for a purpose dilEeraatiixKB 
those mentioned in the act, again^ «faich. there was an appeal 
to the sessions^ and the sunt vnt there disallowed '-iM^ the ac- 
count, and the treasiH^er who' paid itrwaS ordered to^yepay it .to 
the succeeding treasurer : uponan applioatiocifet a mantdamus 
to compel such refwyiaeDt, the coatt refused it t thejp'said that 
this person had no longer the suni^ in his hands, \^iuch Ae was 
required to pay over, hairing already paid it o¥ei;,iaeoordi|sg to 
the order of the guardians, which orders as a adere ouaisterial 
ofRcer, he was botnid to obey. R. v. Shmoi 5 T, H. 549. 
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Victoria, &c. To tlie jruardian? 

of the poor of the Union, in 

our comity of- — .prpetinp: Whefe- 
as by a certain order of the Poor- 
law comraissioaers, made on , 

sealed with the seal of the commis- 
»ioners, and directed to you, tiie 

Baid guardians of the Uaion, 

it was ordered that {h.ere *et mu the 
order] ; as by tlie said order, refer- 
ence being tliereunto had, will more 
ftiUy aftpear. And wiiereas we have 
been given to understand in our 
court before us, that a written copy 
of the said <wder, sealed with the 
seal of the said commissioners, was 
on sent by the said commis- 
sioners, and addressed to you tlie 
•aid guardians of the poor of the 
said union, and was duly received 
hj you; and also another copy 
thereof, sealed as aforesaid, was at 
the same time sent by xx>st to A.B., 
esquire, then clerk to the justices of 
the petty sessions, holden for tiie 

division of the said county, 

and was duly received by liim ; and 
that afterwards, and after fourteen 
days from the sending of the said 
two copies as aforesaid, that is to 

aay, on , you were required on 

the part and behalf of , to obey 

the raid writ, and to {here again 
set out tliatpart qfthcwderrchich 
describes the act to he donc\ ; yet, 
that you the said guardians of the 
poor of the Union, not regard- 
ing your duty in that behalf, did 



absolutely neglect and refuse, and 
still do neglect and refuse to obey 
the said order, to the ^reat damage 
and grievauce oS. tlie poor of the 
said union, aud in contempt of the 
said commissioners and of their said 
order: wherefore the said Poor-law 
oomm^isBioneni have humbly be- 
sought us that ^ fit and speedy 
remedy may be provided in this 
respect. Now We, being willing 
that due and speedy justice be doise 
in this behalf, as it is reasonable, 
do command you the said guardians 

of the poor of the Union, in 

the county of , firmly enjoininfr 

you, that immediately after the re- 
ceipt of this our writ, you do iriili- 
out delay well and truly obey the 
said order of the said poor-law 
commissioners, and that you \hen 
again set out that part of the 
order tvhich describes the act to 
be done], as therein and tiiereby is 
ordered as aforesaid, or that you 
show us cause to the contrary thereof, 
lest in your default tlte same com- 
plaint should be repeated to vs. 
And how you shall have executed 
this our writ, make known to us at 
Westminster, on , then return- 
ing to us this our writ. Witness, 
Thomas Lord Denman, at West- 
minster, tlie day of , in 

the year of our reign. 

By the Court 
By rule of Court. 
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3w To Municipal CarporatUfm^ <xnd Corporators. 

To BleeiJ] If a 'racancy occur in any definite portion of a 
cofpomtion aggrtgate, as tor instattce ia the office of mayor,. 
aldflnDMn as couociUqr, and tlie paities wbo are to elect, neglect 
or vffuse to d^fiov this court may compel them by mandamus 
to pDOcecd to «a election^ Aad the court have do&e this, and 
diiected the mcifc to the mBy^Qr 4ind capital burgesses, although 
attfae time.there.was a«9^ warranto information depending, 
qnesmoning* the mayor's title. R. v.^oiporaHon of Grampound, 
6 T, Mi 30i « But the court wiU not gmnt a mandaoa.u8 to 
oooqittl m corporation to proceed to an election of a member 
of an kideSnite portion of th&t body. R. v. Maifor of Fowey, 
2B. Sf C, 584 « And therefore where a charter authorized the 
mayor and recorder, or their respective deputies, and the rest 
of the aldermen of a borough for the time being, or the greater 
part of them, from time to time and at all times thereafter, as 
often and when to them should seem fit and necessary, to 
nominate, choose and prefer so many and such persons to be 
free l^urgesses of the borough as they pleased : the court re- 
fund to grant a mandamus to compel the mayor and alder- 
men to proceed to the election of free burgesses, or to hold a 
meeting for the purpose of considering the propriety of pro- 
ceeding to such an election. Id. So, where an application 
was made for a mandamus to the mayor and citizens of Chester, 
to hold a general assembly, and proceed to the election of 
24 aldermen, and 40 common councilmen, upon a suggestion 
that by the charter it was granted to the citizens and commonalty 
that singulis annis succeisivis eligere possint 24 aldermen and 
40 common councilmen ; but it appearing that the usage since 
the year 1 695 had been not to elect annually, and as the words 
" eligere possinV were not compulsory, the court refused the 
writ, saying that they would not interfere, against a long-con- 
tinued usage, upon the words of a charter which were at all. 
doubtful. R. V. Mayor of Chester, I M. ^ S. \0i. 

Formerly, where by charter the election to particular cor- 
porate offices was required to be upon a particular day, and 
either by design or accident no meeting was holden for the 
purpose, this omission to elect, if the charter contained no pro- 
vision for an election at a subsequent time, had sometimes the 
effect of dissolving the corporation. To remedy this, it was 
enacted by stat. 11 G. 1, c 4, s. 1, that "if in any city, 
borough or town corporate within that part of Great Britain 
called England, Wales, and Berwick-upon-Tweed, no election 
shall be made of the mayor, bailiff or bailiffs, or other chief 
officer or officers of such city, borough or town corporate, upon 
the day or within the time appointed by charter or usage for 
such election, — or such election, being made, shall afterwards 
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become yoid,-C^hether such omission or avoid&nce shall happen 
through the default of the officer or officers who ought to bold 
the court or preside where such election is to be made, or by 
■any accident or other means whatsoever, )-the corporation shall 
not thereby be deemed or taken to be dissolved, or disabled 
from electing such officer or officers for the future; — But in any 
case where no election shall be made as aforesaid, it shall and 
may be lawful for the members or persons of such city, borough 
or corporation, who have right to vote or be present at, or to 
do any other act necessary to be done in order to or for the 
completing of, such election, and they, or such of them as 
shall not be hindered by any reasonable impediment or excuse, 
are hereby required respectively to meet or assemble together 
in the town -hall or other usual place of meeting for making 
such election within such city, borough or town corporate, 
upon the day next after the expiration of the time within 
"Which such election ought to have been made, (unless such day 
shall happen to be Sunday, and then upon the Monday fol- 
lowing), between the hours of ten in the morning and two in 
the afternoon of the same day ; and that the members or per- 
sons having right to vote at, or to do any other act necessary 
to be done In order to, such election, or such of them as shall 
be so assembled or met together, shall forthwith proceed to 
the election of a mayor, bailiff or bailiffs, or other chief officer 
or officers for such city, borough or corporation, and to do 
every act necessary to be done in order to or for the complet- 
ing of such election, in such manner as was usual in or in 
order to the election of such officer or officers (upon the day 
or within the time appointed by charter or usage for such 
election ; and in case upon such day of meeting hereby ap- 
pointed for such election, such mayor, bailiff or bailiflfs or other 
proper officer or officers, who ought to have held the court or 
presided at the assembly for such election, or doing any other 
act necessary to be done in order for such election, if the same 
had been made or done on the day fixed or within the time 
limited by charter or usage for that purpose, shall be absent, 
then such other person having aright to vote, being the nearest 
then present in place or office to the person or persons so ab- 
senting himself or themselves, shall hold the court or preside 
in the meeting or assembly hereby appointed, and shall have 
the same power and authority in all respects therein, as belongs 
to the mayor, bailiff or bailiffs or other chief officer or officers 
of the same city> borough or town corporate at any court or 
assembly for the election of officers for such place, or for doing 
any other act necessary to be done in order to such election." 
Provided, by sect. .5, that " no such election, norany act done 
m order thereunto, shall be valid, unless as great a number of 
persons, having right to be present and vote therein, shall be 
present at the assembly holden for such purpose, and concur 
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therein, as would respectively have been necessary to be pre- 
sent and concur in such election or act in case the same had 
been made or done upon the day or within the time a^'pointed 
for the purpose by the charter or urage of such city, borough 
or corporation, saving only that the presence of the mayor, 
bailiif or bailiffs or other chief officer or officers who ought to 
preside, shall not be necessary." 

By sect. 2, " if it shall happen that in any city, borough or 
town corporate within that part of Great Britain called Eng- 
land, Wales, and Berwick-upon-Tweed, no election shall be 
made of mayor, bailiff or bailiffs, or other chief officer or 
officers of such city, borough or town corporate, upon the 
day or within the time appointed by charter or usage for 
that purpose, and that no election of such officer or officers 
shall be made pursuant to the directions hereinbefore pre- 
scribed, or such election, being made, shall afterwards become 
void as aforesaid, in every such case it shall and may be law- 
ful for his Majesty's court of King's Bench, upon motion to 
be made in the said court, to award a writ or writs of man- 
damus, requiring the members or persons of such city, bo- 
rough or town corporate, having a right to vote at, or to do 
any other act necessary to be done in order to such election 
respectively, to assemble themselves upon a day and at a time 
to be prefixed in such writ or writs, and proceed to the elec- 
tion of a mayor, bailiff or bailiffs, or other chief officer or 
officers, as the case shall require, and to do every act neces- 
sary to be done in order to such election, or to signify to the 
said court good cause to the contrary, — ^and thereupon to 
cause such proceedings to be had or made, as in any other 
cases of writs of mandamus granted by the said court for elec- 
tion of officers of corporations ; — and of the day and time 
appointed in and by such writ or writs of mandamus for hold- 
ing such assembly, public notice in writing shall, by such per- 
son as the said court shall appoint, be affixed to the market- 
place or some other public place within such city, borough or 
town corporate, by the space of six days before the day so 
appointed, and such officer or other person respectively shall 
preside in such assembly, as ought to have presided at the 
election of such mayor, bailiff or bailifis, or other chief officer 
or officers, or at the doing any other act necessary to be done 
in order to such election, in case the same had been made or 
done upon the day hereinbefore prescribed for that purpose." 

And by sect. 3, after reciting that " in certain boroughs and 
towns corporate within that part of Great Britain called Eng- 
land, Wales, and Berwick-upon-Tweed, the mayor, bailiff or 
bailiffs, or other chief officer or officers, is or are to be nomi- 
nated, elected or sworn at a court-leet or view of frank pledge, 
or some other court, and by reason of the contrivance or de- 
fault of the lord or bis steward, or such other officer by or 
m 
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before whom such court ought to be held, in not holding the 
same, or by some accident, it hath happened and may heref- 
after happen that no due nomination, election^ or swearing 
of such mayor, bailiff or bailifiRB or other chief officer or of- 
ficers hath been or shall be had or made": it w enacted, 
*' that in every such case it shall and may be lawful to and 
for his Majesty's court of King's Bench upon ntotioQ' to be 
made to thesaid court, to award a writ of mandamus, requir- 
ing the lord or his steward or other officer^ by or- before wtooih 
such court ought to be held, to hold or cause to be boldeh 
such court-ieet or other court, and to do every other act ne- 
cessary to be done by him, in order to such nominvtioni elec- 
tion or swearing, at such day and time as shall be tot that 
purpose judged proper by the said court of King's Bench, and 
shall be appointed in such writ, or to signify to the said court 
good cause to the contrary, — aud thereupon to cause such 
proceedings to be had and made, as in other cases of writs of 
mandamus granted by the said court for the holding of any 
court ; — and of the day and time appointed in and by any such 
writ of mandamus for holding such court, public notice in 
"wnting shall, by such person as the said court of King's Bench 
shall appoint, be affixed in the market-place or some other 
public place within such borough or town corporate, by the 
space of six days before the day so appointed ;-^and w^h'ere a 
nomination of persons, in order to the election of any sodi 
mayor, bailiff or bailiffs, or other chief officer or officers, is to 
be made at such court-leet or other court, in every such case, 
after such nominution made, all and every other act or acts 
necessary to be done in order to such election, shall be h»/l, 
made and done at such assembly, and in such manner and 
form, as the same ought to be had, made and done in case 
such election had been made upon the day next after the 
expiration of the time prescribed for such election by the 
charter or usage of such borough or corporation, according to 
the directions hereinbefore mentioned." 

In the case of corporations within the Municipal Corporation 
Act (6 & 6 W. 4, c. 76,) the mayor is to be elected annually on 
the 9th of November ; or if a vacancy occur during the year, 
by reason of the party elected to such office not accepting the 
same, or by reason of his dying or ceasing to hold the office, 
the council of the borough shall within ten days after such 
vacancy elect another fit person to be the mayor thereof for 
the remainder of the current year; 5^6 fV.4,c.76, s. 49; 
and the mayor, in all cases within that act, shall continue in 
office until his successor shall have accepted the office of 
mayor, and shall have made and subscribed the declaration 
required in that behalf. 6 4* 7 fT. 4, c. 105, s. 4. As to 
aldermen, — on the 9th of November in every third year, one- 
half of the number of aldermen in the borough, being those 
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ifho have been longest aldermen without re-election, sbAll fp 
out of oflBc8» and the coandl 9hall elect others from the couo- 
cUiors or £rom> persons quaJified to be councillors, to supply 
their places; ^ l<f & W, 4, c. 76, *. 25 ; or, where there shall he 
an extraordinary vacancy, the councillors, withia ten days 
after such vacancy shall occur, on a day to be fixed by the 
ttayor for that purpose, shall elect some fit person to fill the 
vaeancy, who shall hold the office until the time when the 
person in whose room be is elected, would regularly have gone 
ottt of office. U.S. 21, As to councillors,-— on the 1st No- 
vemlier , in every year Cor if that happen to be Sjiunday, then 
on the Monday), one»tbird of the councillors go out of officq, 
and the burgesses must elect others, qualified to be coun- 
cillors, to- supply their places. Id. «. 30, 31. But in these 
several eases, if the electors neglect or refuse to proceed to an 
election at the times here specified respectively, the court will 
grant A mandamus to compel them ; the power and authority 
given to the court by stat. 11 G. 1, c. 4, being extended to- 
elections unider the Municipal Cor poratioa Aet» by stat. 7 W. 4 
and I Vict, c 78. s. 26. 

JSo, if there have been an election in fact, but it appears 
clearly to be colourable and void,, the court will consider it a& 
no electioo at all, and will grant a mandamus to compel the 
electors to proceed to a new election, R. v. Mayor of Cam-^ 
brid^e^A Burr. 2008. i?. v. Corporation of Bedford^ 1 Eoitt 79. 
R. v. Cokshester, 4 Douf^. 14, even although the party illegally 
elected have been sworn in, and be at the time in the actual 
exercise of the office. R. v. Mayor of Leeds, II Ad. 8f El. 512. 
But where the validity of the election is doubtful, case of 
the Borough of Tiuta^el, Bui. N. P. 201, 2 Str. 1003. R. v. 
Bankes et al., 3 Burr. 1452. R. v. Phippenet al., 7 Ad. ^' El. 
966, and a party in the exercise of the office, R. v. Mayor of 
mncbesler, 7 Ad. §- El. 215. R. v. Derby, Id. 419. R. v. 
Beedie et a/., 3 Id. 4G7, the court will not grant a mandamus to 
proceed to a new election, until after the validity of the first 
election has been tried upoa a quo warranto information. See 
ante, p. 1 17. So, where an application is made for a mandamus 
to compel a corporation to proceed to a new election for a cer- 
tain office, on the ground that according to the terms of the 
charter the present officer has forfeited his office by reason of 
non -residence or the like, if the words of the charter be very 
plain and unambiguous, the court may be induced to grant a. 
mandamus to proceed to an election of an officer in his stead; 
but. if the words of the charter be at all doubtful, the court 
will not interfere until the present officer shall have been re- 
moved upon a 9tM>tmir/vin^o information. R. v. Mayor of Truro, 
3 B. 8f A. 590. The disabilities mentioned in sect. 52 of the 
Municipal Corporation Act (5 4r 6 ^. 4, c. 76), arising from 
the bankruptcy &c. of the mayor, or of an alderman or coun^ 
m 2 
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cillor. do not it should seem render the office void, until after 
the council shall have declared it to be 8o» and ahall have sig- 
nified the same by a notice in writing signed by three or more 
of them, countersigned by the town-clerk, and affixed In some 
public place within the borough, according to the directions of 
the act. 

But where judgment of ouster is given in a quo tdarranio 
information, if the office be then vacant, the court if required 
will award a mandamus to proceed to a new election of one in 
the room of the defendant. And the prosecutor of the in- 
formation is deemed entitled to the mandamus, if he apply 
for it within a reasonable time ; but if he do not, the delend- 
ant may move for it. R. v. McKay, 4 B. Sf C, 658. But 
judgment must first be signed in the information, tiefore the 
mandamus can be granted. R. v. Corporation of U'ttt Looe, 
3 Burr. 1386. 
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Victoria, Sec. To the mayor, 
nldermen, and burgesses of our bo- 
rouf^h of A. in our county of B., 
greeting: : Whereas our said borough 
of A. is one of the boroughs named 
in schedule B., annexed to an Act 
of Parliament passed in the sixth 
year of the reign of our late royal 
uncle, King William the Fourth, 
intituled "An Act to proride for 
the regulation of Municipal Cor- 
porations in England and Wales," 
within which said borough, accord- 
ing to the provisions of the said 
Act of Parliament, tliere of right 
ought to be divers, to wit, one 
mayor, — ~- aldermen, coun- 
cillors, auditors, and as- 
sessors of the said borough, to be 
elected in the manner in the said 
act specified. And whereas we have 
been given to understand and bo 
informed in our court before us, 
that on the nintli day of November 
now last past [one of tiie aldennen], 
of the said borough went out of 
office in pursuance of the provisions 
of the said Act of Parliament. And 
that no due election of any ijerson 
to be [alderman] of t!i» said bo- 
rough, in tlie place and stead of the 
said [alderman] who had so gone 
out of office as aforesaid, was had 
or held oti the suid ninth day of 
November, nccopdlng to the direc- 
tions of the said Act of Parliament, 
nor wag any election of [alderman] 



of the said borough, in the place 
and stead of such [alderman] who 
had so gone out of oifice, bad or 
holden tlie day next after the said 
ninth day of November, nor hath 
any election of any [alderman] or 
of an [alderman] of tiie said bo- 
rough, in the ploee and stead «f 
such [alderman] wha had so goae 
out of office as aforesaid been since 
at any thne made; Whereby the 
place and office of [alderman] of 
tlie said borough since the said ninth 
day of November have been and still 
are vacant: to the manifest hin- 
drance and obstruction of the public 
government of tiie said borough; 
Whereupon it hath been humbly te- 
sought us that a fit and speedy re- 
medy may be provided in this re- 
spect. Now We, being willing {hat 
due and speedy justice be dCBft in 
this behalf as it is reasonable, do 
command you, the said mayor^alder- 
men, and burgesses of the S£(id bo- 
rough of A., and every of you, firmly 
enjoining you, that you and every 
of you, having a right to vote at or 
to do any other act necessary to be 
done in order to the election of [al- 
derman] of the <aid b<}n>ugh,dO vpon 

the ■ day of . — r-, by 

of the clock of the same dajt 

meet and assemble yourselreli to- 
gether in the Guildh&ll of the laid 
borough, cr in some other conve- 
nient iilace within the snid borough ; 
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aad thtct being so assembled j<m 
<V ftidk'of yoa, to fthom the same 
4otik of rigl)t beloniEr, do tliea and 
tl^erp proceed to tjie election of 
{aldermailj in the place and stead 
of {the aMenaan] of tbe said bo- 
mufb. who has so gone out of office 
as aforesaidi accoidin? to the direc- 
tions of ihe said Act of Parliament; 
And thM you or such of you to 
vhom the saaie ^th of right be- 
loog» de administer or cause to }>e 
administered to the person \rho 
thatt be so -elected [alderman] 
of tfte said Sorough, the decla- 
Mtion in that behalf direct^ by 
tbe said apt to be made and sub- 
scribed: and that you admit or 
cause to be admitted the same 
person so to be elected, into the office 
of [alderman] of the said borough, 
together with all the liberties, pri- 



rileges, and'* anchl^tes to the saM 
plooe and office belonging and ap- 
pertaining; and that you and erery 
of you do every act necessary to 
be done by you or any of you, in 
order to the due election an4 ad- 
mission of [alderman] of the aaid 
borough, according to your autho- 
rity in that behalf respectively, or 
that you show us cause to the con- 
trary thereof, lest by yonr defbalt 
the same oomplaint should be 
repeated to us. And how you shall 
have executed this our writ make 
known to us at Westminster, on 

the day of , then 

returning to us this our said writ. 
Witness, Thomas Lord Denmail, at 

Westminstw, the day of , 

in the year of our reign. 

By the Court. 
By Rule of Court. 



Notice to be subjoined to the Rule. 



Notice i« hereby given, that in 
obedienoe to tlie above-written rule 
of her Majesty's court oi Queen's 
Bench at Westminster, and of the 
writ of mandantus therein men- 
tionedf a meeting of the mayor, 
aldermen, and burgesses of the 
borough of A. in the county of 
B., wiU be holden at the [town-hall,] 
in the aaid borough, on — - the 
— — day of , at of the 



doek in the noon, for the 

purpose of electing, swearing, and 
admitting [an alderman] of the 
said borough, as by tbe said rule 
and writ of mandamus it is com- 
manded. And all persons whom 
it may concern are hereby required 
to attend at the time and place 
aforesaid accordingly. 
Doted this day of , 1844. 



To admit or swear in.} Where a person is elected to an 
offioe in a corporation, and the officer -whose duty it is to admit 
and swear him into office neglects or refuses to do so, the 
court -will grant a mandamus commanding him to do so, or 
show pause to tbe contrary. Bag^s case, 1 1 Co. 94. The rule 
is granted as of course upon a feasible title being stated, leaving 
the right to be contested upon the return to the mandamus. 
And therefore, where an application was made for a mandamus 
to the mayor, &e., of Yorlc, commanding them to certify the 
election of J. S. as recorder, to enable him to apply for the 
approbation of the crown, upon an affidavit that although at 
the election J. N. had an equal number of votes with him, 
and the mayor had given J. N. his casting vote, yet that one of 
the voters for J. N. had no title, and had since been ousted 
upon a quo warranto information, so that J. S. had the majority 
of legal votes ; to this it was answered that the voter who had 
since been ousted, was at the time in possession of his corpo- 
rate franchise, that J. N. was declared to be duly elected, and 
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his election certified by the mayor, &c., in order that he iniglit 
be approved of by the crown : but the court said that the 
present application was a matter of course, like a motion to 
swear in a corporator ; that the granting of the mandamus 
would not be conclusive upon J. N., as the writ only required 
the corporation to do the act, or to show cause why they do it 
not ; and that all the arguments which could be urged in flavour 
of J. N. might be pressed upon the return of the mandamus, 
in a much more solemn manner than in the present form ; 
they accordingly made the rule absolute. R. v. Mayor, Sfc, of 
York, 4 T. R. 699. And It is no ground for refusing the man- 
damus, that to a similar mandamus granted in respect of a 
former election of the same party, a return was made, showing 
an excuse. Valid in point of law, for not admitting him. R. v- 
Mayor, Sfc, of London, 3 B. 8f Ad. 255. But where an appli- 
cation was made for a mandamus, commanding the mayor and 
■aldermen of London to admit one Tomlins to the oflSce of 
auditor of the chamberlain's and bridgemaster's accounts, it 
appeared that he had been elected to ihe office four years in 
succession, and had served three years, but that on the last 
election, though elected, he was refused to be admitted ; but 
in answer, it was shown to be the custom of London that no 
person should be elected to or serve that office for more than 
two years in succession : the court refused the mandamus ; 
they said that they would grant the writ in order that the right 
might be tried, if there were any ground for it ; but here there 
was nothing to be tried, as the applicant did not deny the custom. 
R. V. Mayor, Sfc, of London, I T.R. 423 ; and see R. v. Mayor, 
Sfc, of Gravesend, 2 B, ^. C. 602. 

As to burgesses : — By stat. 7 W. 4, and 1 Vict. c. 78, s. 24, 
any person whose claim shall have been rejected or name ex- 
punged at the revision of the burgess-roll cf any borough 
within the Municipal Corporation Act, may apply, before the 
end of the term then next following, to the court of Queen's 
Bench for a mandamus to the mayor for the time being of 
that borough to insert his name upon the butgess-roU, and 
thereupon the court may inquire into the title of the appli- 
cant to be enrolled ; and if the court shall award such man- 
damus, the mayor shall be bound to insert the name upon 
the burgess-roll, and shall add thereunto the words " By order 
of the Court of Queen's Bench,*' and shall subscribe his 
name to such words ; and thereupon the person w^iose name 
ihall be so added to the burgess-roll, shall be deemed a buiigesft 
in aU respects as if his name had been put upon the burgess- 
roll by the mayor and assessors ; and upon every such appli- 
cation the court shall have power to make such order with 
respect to costs as to the court shall seem fit See R, v. Mayor 
of Uchfteld, I Ad. ^ EL N. C. 453. R. v Jifeyor of Licftfield, 
2 Id. 693. R, v. Mayor of Bridgnorth, 10 Ad. ^ El. 66. In 
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afqplyJUig uader this statate, the party must show that he has 
a^Qod title to have his name upon the roll; it will not be 
sufilcient to show that the proceedings of the party who op- 
posed his election were irregular, jB. v. Mayor of Harwich, 

8 Law /., 13 qb., or the like. 

. Every person elected as mayor, alderman, councillor, auditor 
oc assessor of any borough within the Municipal Corporation 
Act, before h^ is capable of acting as such, must make the 
declaration in that act mentioned before any two or more 
aldermen or councillors. 5 4r 6 W. A, c. 76, 8, 50. And if 
such aldermen or councillors refuse to administer it, the court 
will award a mandamus to compel them. Formerly also, no 
person could take upon himself a corporate office, unless he 
had taken the sacrament during the twelve months previous 
to his election; 13 C. 2, 9t. 2, c. 1, s. 12; and now, by stat. 

9 G. 4, c. 17, SB. 1, 2, a declaration is substituted for the 
taking of the sacrament ; but, as by sect. 3, this declaration 
may be made and subscribed either before the person or per« 
sons who administer the oaths of office, or in default of such, 
before two justices of the peace of the borough, the court it 
should seem would not grant a mandamus to administer this 
declaration. 



Mandamtis to administer Declaration and Admit, 

TiCTORiA, &c. To the Aldermen and held, according to the provi- 

and Councillors of the borough of sions of the said act ; atirhich Raid 

A.» IB our county of B., and to election, one J. S., being Iben and 

every of them, greeting : Whereas there duly qualilled to be [mayor] 

the said borough of A., is one of of the said borough, was duly 

the boroughs named in schedule B. elected [mayor] of the said borough, 

annexed to an Act of Parliament, to supply the place of the [mayor] 

posted in the sixth year of the reign of the said borough who had so 

of our lat& royal uncle, King Wil- gone out of office as aforesaid ; and 

liam the Fourth, intituled ** An Act whereas it thereupon became the 

to provide for the regulation of duty of you, the said [aldermen and 

ManicqiHl Ck>rponrtions in England councillors] of the said borough [to 

and Wales," and within which said admit him the said J. S. to the office 

borough, acc<Nrding to the provisions of alderman, as aforesaid, and], to 

Of ihe said Act of Parliament, there administer to the said J. 8., the de- 

of right ought to be divers, to wit, claration by the said act in that be* 

ooomayOT, aldermen, and half directed to be made and sub- 

councillors, of the said borough, to scribed, in order that he might be 

be respectively elected on the days capable to act as [mayor] of the 

and times in the said act men- said borongh, and to have use and 

timed. ■ And wheveas we have been eqjoy all the liberties, privileges, and 

f^ven to understand, in otur court franchises, to the office of [mayor] 

before us, that on the day of of the said borough belonging and 

November last past, an election of appertaining; and whereas the said 

a {mayor} for the said borough, to J. S., immediately after his said 

supply the place of the [mayor] of election to be [mayor] of the said 

the said borough, who then and borough, to wit, on the day and 

there went out of office, pursuant year aforesaid, and oftentimes since, 

.to the directions of the sidd Act of did require you, the [aldermen and 

Parlianient, was in due manner bad councillors] of the said borough, or 
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•oroe tnro of you, to administer to 
him the said J. S. the isaid decla- 
ration I and to admit him to the 
said omoe of alderman], yet that 
you the said [aldermen and coun- 
cillors] of the said borough, and 
every of you, not regarding your 
duty in that behalf, did then and 
there abtMlutely neglect and refuse, 
and have ever since neglected and 
reHised, and still do neglect and re- 
vise, to administer to the said J. S. 
inch declaration as aforesaid, \pr to 
admit him the said J. S. to Uie said 
ofBce of alderman] ; to the great 
damage and grievance of the said 
J. S., and to the great hindrance 
and obstruction of the rule and go- 
vernment of the said borough: 
Whereupon he hath humbly be- 
sought us that a fit and speedy re- 
medy may be provided in this re- 
spect* Kow We, being willing tlaat 
due and speedy Justice be done in 
this behalf as it is reasonable, do 
command vou, the said [alderman 
and councillors] of the said borough 
of A., and every of you, firmly en- 
joining you, that immediately after 



the receipt of this our writ, you, or 
some of you, do without delay Ad- 
roit the said J. B. to the said office 
of alderman, and] administer to the 
said J. S. the declaration by the 
said act directed to be made and 
subscribed, in order to render him 
capable to act as [mayor] x>f the 
said borough, and to hare use and 
em'oy all the liberties, privileges, and 
franchises, to the office of [mayor] 
of the said borough belonging and 
appertaining, and that you and eveiy 
of you do every act necessary to be 
done by you, or either of you, in 
order to the due administering of 
the said declaration to the said J. S., 
or &at you shpw us cau|ie to the 
contrary thereof, lest in your default 
the same complaint should be re- 
peated to- us. And how yofu shall 
have execatod i^\a qur wri|„ onukQ 
known to US| at Westminater, on. 

, the day of next, 

then returning to ns this otM* saM 
writ Witness, Thofnas JUird J)en- 
man, at Westminster, the -— - day 

of i in the year of our reign. 

By the Court. 



Mandamus to insert Kame on Burgess-RoU. 



Victoria, &c. To th6 mayor of 
the borough of A, in our county of 
B^ greeting : Whereas the said bo- 
rough of A. is one of the boroughs 
mentioned in schedule B. annexed 
to an Act of Parliament passed 
in the sixth year of the reign of 
our late royal uncle. King William 
the Fourth, intituled, " An Act to 
provide for the regulation of Muni- 
cipal Corporations in England and 
Wales ;" and whereas we have been 
given to understand in our court 
before us, that heretofore and after 
the passing of a certain other Act of 
Parliament, made and passed in tlie 
first year of our reign, for amend- 
ing the said first-mentioned act, 

that is to say, on the day of 

last past, a burgess-list of all 

persons entitled to be enrolled on 
the burgess-roll of the said borough, 
in respect of property within the 
parish of C, in the said borough, 
was made out and signed by tiie 
overseers of the poor of the said 
parish, and was delivered to the 
town-clerk of the said borough, 
according to the directions of the 



said first-mentioned act in that be- 
half ; and whereas we have beett fitr- 
ther given to unde89taBd timt the 
name of J.'S., being then and there a 
person duly qualified and entitled to 
be enrolled in the bmfress-roil of the 
said borough, in respect of property 
within the said parish, was omitted hi 
such burgess-list; and that thereupon 
the said J. S., claiming to have his 
name inserted therein, on the — >-d8y 
of -^ — last, gave notice thereof in 
writing to the town-clerk of the said 
borough, in the manner directed 
by the said first-mentioiied art; 
And that at a oourt hoMen on the* 

day of — -, by and before the 

then mayor of the said borough, and 
the two assessors of the said Iwrough 
chosen on that behalf, for tlie pur- 
pose of revising the burgess-lists of 
the said borough, application was 
duly made by and on behalf of the 
said J. 8. to have his name inserted* 
in such burgess-list as aforesaid, 
yet that the said mayor and asses- 
sors, not regarding their duty in that 
behalf, did then and there absolutely 
reject the claim of the said J. S. to 
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hare his nune inserted therein, by bui^ss-roll of the said borough for 

reason whereof the name of the said this year, according to llie direciious 

J.S. hath not been enrolled in the of the said Act of Parliament of tlte 

bnrgcs8>ro1I of the said borough for first year of our reign in that belial^ 

thb year; to the great damage and or that you show us cause to tlte 

grietance of the said J. S. : Where- contrary thereof, lest by your de- 

npon he hath humbly besought us, fault tlie same complaint shall be 

tteit a tit and speedy remedy may repeated to us. And how you shall 

be provided In this respect. Xow hare executed this oiur writ make 

We,boingwiIlingthatdueandspeedy known to us at Westminster, on 

jasttce be done in this behalf, as it the day of , then returning 

is reasonable, do command von, to us this our said M'rit. Witness, 

the mayor of the said borough of Thomas IiordDenman, at Westmin- 

A., in our said county of B., flrmly ster, the day of , in the 

enjoining you, that immediately year of our reign. 

after the receipt of this our writ. By the Court, 

you do without delay insert the By Bule of Court. 
name of the said J. S. upon the 

To restore,"] If a corporate officer be wrongfully removed 
from his office, the court 'will grant a mandamus to restore 
bhn. It lies to restore to the office of town-clerk, being an 
office which relates to the administration of justice; Noy. 78 ; 
Siyk, 457 ; to the offices of recorder, Style, 452, Vent, 
145, 155. R. ▼. Corp. of Wells, 4 Burr. 1999, and clerk of the 
peace, 4 A/oii. 31, Show, 282, 12 Mod, 13, for the same 
reason; Bac, Abr, Mandamus, C. ; to the offices of mayor, 
alderman, councillor, &c. ; to the offices of clerk or surveyor 
of the city works, in London, R. v. Mayor of London, 2 T, R, 
182, n., 2 Barnard, 298. clerk of the Bridge-House estates 
in Loudon, R. v. Mayor of London, 2 T. R. Ill, and yeoman 
of the Wood Wharf in London, Svriven v. Turner, 2 Str. 832, 
these being ancient offices, and freeholds. But the court have 
refused a mandamus to restore to the office of clerk to magis- 
trates at petty sessions, because such a clerk has no permanent 
interest in his office. Exp, Sandys, 4 B. Sf Ad. 863. And 
the court will in no case grant the writ, whete it appears that 
the party was rightly removed, although without notice, R. v. 
Mayor of Axbridge, Cowp. 623, or otherwise irregularly. R. v. 
Griffiths, b B.^A.IZl. R. y. Mayor of London, 2 T.R. 177. 
Hence the necessity of making out a prim& facie title to the 
office, and of showing at least that the party has complied 
with all the forms necessary to constitute his right, to induce 
the court to grant the writ. Per Lil. Kenyon, C. J.» in R. v. 
Joihaoi, 3 T. R, 577, 575. Nor will the court grant a man- 
damus to restore^ where the party is not actually ousted, but 
still remains officer de jure, though not allowed to act ; bis 
remedy is by mandamus to allow him to act, as for instaxice» 
to allow him to have a voice and seat in the council, or the 
like. R, v. Mayor of Oxf&rd, 6 Ad, ^ El. 349. So, if the office 
be full of another, the court will not interfere by man- 
damus, but will leave the party to his remedy by quo warranto 
information. Id. 
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Mandamus. 



Also, if a "burgess, under the Monfdpal Corporation Act, be 
'tn'ongfully put out of the burgess-roll, the court will grant a 
mandamus to restore his name to it, the atat. 7 W. 4 and 
1 Vict. c. 78, 8. 24 (ante, p. 246), applying as well to the 
expunging of a name from the roll, as to rejecting a claim to be 
placed upon It. See R. v. Mayar of Harwich^ 8 Ad, Sf El. 919. 
R. V. Mayor of Eye, 9 Id. 670. 

The rule is in all cases a rule nisi only. Bui. N, P. 199. 

Mandamus to Restore. 



VicfroRtA, &c. To the mayor, 
aldermen and burgesses of the bo- 
rough of A. in the county of B., 
fcreetingr: Whereas J. 8., esquire, 

«n • was duly ^ected, chosen, 

and admitted into the ot&cc of 
•oonndllor of our said borough «f 
Akt and made the declaration in 
that behalf by law required, and in 
his said office of councillor hath 
always behaved and govenwd him- 
self well; and wherea» w« have 
been given to understand in our 
-court before us that you the mayor, 
aldermen and bu^esses of the 
said borough, on — — , without any 
reasonable cause whatsoever, un- 
justly removed the said J. S. fh)m 
his said office of councillor in our 
Mud borough; and that you the 
aaid mayor, alderman and bur- 
gesses were, on , required, on 

Bie ptirt and behalf of the said 
•J. S., to restore him the said J. S. 
to his said office of councillor of 
our said borough, yet that you, not 
regarding your duty in that behalf, 
did absolutely neglect and refuse, 
and still do neglect and reftise to 
restore him to his said office ; to 
the great damage and grievance of 
the said J. 6., and to the manifest 



injury of his estate; whereupom he 
hath humbly besou^t us that a flt 
and speedy remedy may be pro- 
vided in this respect. Now We, 
being willing that due and speedy 
justice be done in this behalf, as it 
is reasonable, do command y<m the 
said mayor, aldennen and bvr* 
gesses of our said borough of A^ 
flrmly ei\joining you, that imme- 
diately after the receipt of this our 
writ, you do without delay restore 
or cause to be restored the said 
J. S. unto his said office of coun- 
cillor of our said borough of A., 
together with all the libertieB, pri- 
vileges and franchises to the office 
of councillor of our said borough 
belongin;; and appertaining, or ttiat 
3rou riiow us cause to the contrary 
thereof, lest in your default the 
same complaint sliould be repeated 
to us. And how you shall have 
executed tltis our writ, make known 
to us, at Westminster, on -~— , 
then returning to us this our said 
writ. Witness, Thomas Lord Den- 
man, at Westminster, the day 

of . , in tlie — year of our 

-reign. 

By the Court. 
By Rule of Court. 



To serve.'] If a person be elected to the office of mayor, 
-alderman, or councillor, or other corporate office, and refuse 
to make the declaration of his acceptance of the office, re- 
•quired by law, or to serve the office, the court upon applica- 
tion, and upon merely an affidavit of the election and refusal, 
R. V. Simmons, 3 Doug. 237, will grant a mandamus to compel 
him* And it will be no excuse to say, that by a by-law of 
the corporation, those who refuse office are subject to a fine, 
and that he was accordingly fined for his refusal, and paid the 
line ; R. v. Bower, 1 B. 8f C. 685 ; or, that the party is not 
resident in the borough, and that if he were to serve the office 
he would be obliged to reside there. R v. Leyland, 3 M. f^ S. 



To a Corporaiory to Serve* 



HU 



1S4. Formerly, to a nilt for a maiidamut to a party to serve 
or take tipoQ himself a corporate office, it would be no answer 
to say that be had not taken the sacrament within the year ; 
R, ▼. JVolher, 6 M. ^ 5. 277 ; nor would it now be any excuse, 
that the party had not made the declaration which has been 
substituted for it, by stat. 9 &. 4, c. 17, as pientioned, 
ante, p, 247. 

ManiatMU to Serve, 



Victoria, kc To J. S. egquire, 
graetUBg: Whereas heretofore on 
-^ — y 70U the Mid J. S., being then 
a oouaeiHar of oar bonmgh of A^ 
m the county of B., were in due 
manner elected and chosen into the 
offiee of [nnyor] of our said bo- 
rMigh, to lerrein the said ofllee for 
one wboie yewr then neat following, 
of which said election you then had 
dae notice; and it then became and 
was the duty of you the said J. 8., 
being so elected and chosen to the 
said office as aforesaid, to maJke and 
subscribe the declaration in that 
behalf by law required, that you 
4ook npon youfself the said ottoe, 
and would fulfil the duties thereof 
according to the best of your judg- 
ment and ability; and it also then 
beesme and was j&dr duty to take 
upon yours^ and execute the du- 
ties of the said office of mayor of 
our said borough of A^ for one 
whole year then next fidlowing, 
computed from the said -*— - day of 
•*— aforeNiid: And whereas we 
have been given to understand in 
oar court before us, that after you 
were eo elected and chosen, and had 
notice thereof, as aforesaid, to wit, 
on , you the said J. S. were re- 
quired to make and subscribe the 
said declaration, and take upon 
yourself and execute the said office 
of mayor of our said borough of A.; 
yet that you the said J. B., not re- 
garding your duty in that behalf. 



did absolutely neglect and refuse, 
and still do neglect and reftiee to 
make and subscribe the said decla- 
ration, and to take upon yourself 
and execute the said office of mayor 
of our said borough of A. ; to the 
great damage and grievance of tho 
burgenes and inhabitants of t2ie said 
botough; WheraupoBDi they havo 
huBEihly besought us that a fit and 
speedy remedy may be provided in 
this respect. Ifow We, being willing 
that due and speedy justice be dona 
in tim behalf, as it is reasonable, 
do command you the said J. 8., 
firmly enjoining you, that imme* 
«Uatriy after the receipt of this our 
writ, yoo do without delay make 
and subscribe the declarati(»i afore* 
said before some two of the alder- 
men or councillors of the said bo- 
rough, and do take upon yourself 
and execute the said office, of mayor 
of the said borough of A., for the 
i«sidue of the said year, to be com- 
puted aa aforesaid, or that you show 
us cause to the coalrary thereof, 
lest in your default the same com- 
plaint should be repeated to us. 
And how you «hall have executed 
this our warit, make known to us, at 
Westminster, on , then return- 
ing to us this our said writ. Wit- 
ness, Thomas Lord Denman, at 

Westminster, the day of , 

in the year of our reisn. 

By tlie Court. 
By Bule of Court. 



To permit inspection of corporate books, Sfc] As to the in- 
spection of corporation boolcs, in which the admission or 
swearing in of the freemen, burgesses, or other members or 
officers of such corporation are entered, see stat, 32 G. 3, c. 58. 
s. 4, ante, p. 145, and Davie* t. Humphreys, 3 M. 8^ S. 223 ; 
and as to the inspection of the voting-papers, in boroughs 
within the Municipal Corporation Act, see stat, 5 8^ 6 W. 4, 
«. 76, s. 35, ante, p. 145, and R, v. Arnold, 4 Ad. ^ El, 657. 



252 Mandamus* 

The court wIU grant a mandtmus, generally, for buigeases to 
inspect the corporation books ; R, t. Sheriff's qf Chester, 1 ChiL 
477; or, even to a stranger, to inspect a by-Jaw, where an 
action is brought against him upon it. Harrison t. H^iiawUt 
3 B. Sf C, 162, 4D.S^R. 820. Brewers^ Crnnpanu v- Benson, 
Barnes, 236 ; but not where the action is brought lor tolls, «r 
property of any kind. Mayor of SouthamfUou v. Gr4W€»,.a T* R' 
590. And in a dispute between corporators, an inspection 
of the corporate documents, relating to the matter ia dispute, 
will be granted to either of them, for they have a rig^t to see 
them. Per Ld, Kenyan, C. J., 8 T, R, 692. On the other 
hand, the mere accidental circumstance of a party being a 
member of a corporation, will not give him a right to inspect 
the corporation books, &c., respecting matters of private con- 
cem, having no reference to his rights as a biAvgesa; and 
therefore where an attorney, having brought an action against 
a corporation for the amount of his bill for business done, 
applied for an inspection of the corporation books, to enaUe 
him to prove his retainer, Littledale, J., refused it, saying that 
if the plaintiff wished the books at the trial, h« might give the 
defendants notice to produce them. Stevens v. May^ ^f Ber- 
wick, 4 DowL 277. Nor will the court, upon the appUcation 
of members of a corporate body, grant a maodamus to inspect 
the documents of the corporation, unless it be shown- that 
such inspection is necessary with reference to some apetific 
dispute or question depending, in which the parties applying 
are interested ; and the inspection will be granted only to such 
extent as may be necessary for the particular occasion ; R- v. 
Merchant Tailors* Company, 2 B. ^ Ad, I IS ; and therefore 
where certain members of a corporation applied for a man* 
damus to compel the masters and wardens of the I^tecbanr 
Tailors' Company, to allow them to inspect and take copies of 
all records, books, and muniments in their possession belong* 
ing to the company or relating to their affairs, merely alleging 
grounds on which they believed that its affairs were impro* 
pcrly conducted and the officers unduly chosen, and con- 
plaining of misgovernment in some particular instances not 
affecting the parties themselves or any matter then in dispute, 
the court refused the application. Id, 

To perform other duty."] Where a corporation come to a 
resolution to do a certain act, which they may lawfully do, and 
which requires their common seal to be affixed to some instru- 
ment for that purpose, if the officer having the custody of the 
common seal refuse to affix it, this court upon application will 
grant a mandamus to compel him to do so. See R. v. Kendall, 
X Ad. 8f El. N, C, 366, 

By the Municipal Corporation Act (54-6 TF. 4, c. 76),*. 66, 
every officer of the corporation to which that act relates, who 
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shadi be in an office of profit at the time of the passing of that 
act, ^hose cyffice was aholisbed, or who was removed from his 
office under the provisloDB of that act, aDd not re-appointed,. 
{o^ if re-a|ipointed, who shoald be subsequently removed for 
aay cause either than such misconduct as would warrant his 
lemoval from an office bolden during good behaviour, /i.] 
was enticed to an adequate compensation, to be assessed by 
the coqneil of the borough, and paid out of the borough fund^ 
for the salary, fees and emoluments of the office which he shall 
oease to -Hoid, regard being liad to the manner of hjs appoint- 
Btieat, hie: term or interest in the office, and all other circum- 
abrnces of the case ; and if, upon laying a statement of his 
dafttt befbre the council of the borough, they should determine 
againai* bi9 cldim, in the whole or in part, he may appeal to the 
lords cxnnni^^ioners of the Treasury. And such compensation 
^aU>be secured to him by a bond of the corporation under 
thor coimn^n seal; as soon as conveniently may be after the 
amount ahall be admitted or determined. Id. $. 67 ; see R, v. 
Mttyor^f Norwich, 8 Ad. Sf El. 633. Exp. Lee, 7 Id. 139. R. 
T, Mtn^ of Cambridge, 12 Id. 702. R, v. Mayor of Sandwich^ 
*lAd.fy El,, N. C. 895. R. v. Mayor of York, 3 Id. 550. R. v. 
Stf>aitt0«, 9 Laib J.n qh. R, v. Mayor of Newbury, \ Ad. §* 
JBi., ;^« C. 7M> 10 Iaxw /. 250 qb. If the corporation in such a 
case refuse to grant compensation, in a case where they ought 
to gnst it, the court win award a mandamus to compel them 
to do 40, except in cases where, under circumstances, the 
compensation if granted would be merely nominal. Ex p. Lee, 
7 Ad^ Sf EL 139. Or, if the party have appealed to the lords 
ofthe Treasmry, who have made an order for compensation, 
the court will enforce obedience to that order, by mandamus 
to eoinpel the corporation to execute a bond for securing it, in 
all cases where the lords of the Treasury appear to have acted 
within the limits of the jurisdiction given to them by the 
statQtei and to have exercised that jurisdiction correctly. R. v. 
Afayor of Bridgwater, 6 Ad. 4* El. 339. R. v. Mayor of ^'or' 
wieh, 3 Ad. ^ Bl., N. C. 285. But if the Treasury appear to 
have acCed, where they had no jurisdiction, jR. v. Mayor of 
Newhury, 1 Ad.8; BL, N. C. 751, 10 Law J. 250 qb., the court 
will not interfere to enforce obedience to their order; or, if in 
such a case they decide against the appellant, the court will 
giant a mandamus to the town-council to assess compensation. 
R. v. ^fayor of Harwich, 2 Ad. fy EL, N C. 909. ^R. v. Mayor 
of Sandwich, Id, 895. So, if the bond be payable by instal- 
ments, or conditioned to pay an annuity, and the instalments 
or annual payments be in arrear, the court will grant a man- 
damus to compel the corporation to raise the amount by a 
borough rate, if it appear that they have no other funds appli- 
cable to the payment of them. R. v. Mayor of Poole, 1 Ad. ^- EL,. 
N.C,6}6. 



a&i Mandamus, 

But in aH cases of a mandamus to a corporation requiring 
them to pay money, it is necessary to show on the face of the 
writ that the prosecute has no other remedy ; and thierefore 
wherea mandamus issued, requiring a corporation to pay poor- 
rates, and it was objected that the writ did not state that the 
coiporation had no property whereon the amount could be 
levied by distress, the court held it to be a good objection, and 
•quashed the writ. R. v. Margate Pier Co,, ZB.^A, 220. 

If a corporation have a power to hold a court of record for 
the recovery of debts, &c., the court will compel them by man- 
damus to hold it, although the clause in their charter upon 
the subject be not compulsory in form, and although the 
•court have been long disused, and although the application for 
the mandamus be made by a person who, though residing in 
the borough, is not a corporator. R, v. Mayor of Hastings, 
5B.SfA. 692, n. R. v. Mayor of WelU, 4 DowU 562 ; and see 
JR. V. Havering^te-Bower, 3 B. 8f A. 691. But the court 
refused to award a mandamus commanding the mayor of a 
borough to give the key of the town-hall to the lord of the 
manor, to hold his court-leet there, although the leet had 
usually been holden in that place. R. v. Mayor of Wigaa, 
1 WUs. 76 ; see R. v. Bailifs of llchester, 2 5. ^ C. 764. 

But the court refused a mandamus to compel the mayor of 
a borough to propose a certain resolution to the burgesses in 
guild assembled, relative to the repealing of certain by-laws, 
saying that there was no precedent of their interfering in 
-such a case. Ex p. Garrett et al,, 3 B. ^ Ad. 252. They 
also refused to award a mandamus, commanding the mayor 
and aldermen of a borough to assemble, to consider the pro- 
priety of removing non-resident members of their body, no 
serious injury or inconvenience to the inhabitants from such 
non-residence being suggested. R. v. Mayor of PortsmouA^ 
3 B, Sf C. 152. R, V. Mayor of Toiness, & D. Sp R, 481. 
They have refused a mandamus to compel a corporation to 
hold a court-leet, for the purpose of administering the oath of 
allegiance to an inhabitant desirous of taking it. R. v. Mayor 
^f Maidstone, 6 D, i^ R, 334. And it is doubtful whether a 
mandamus lies, to compel a corporation to pay poor-rates; 
but at all events such a writ will be bad, if it do not appear 
on the face of it that the corporation have no property upon 
which the rates may be levied by distress. R. v. MarsaU 
Pier Co. 3 B. 8f A. 220. 



4. Mandamui to Public Companies. 

To the Bank of England.^ Where a pubUc duty is imposed 
oy law upon a public company, such as the Bank of England, 
ana a party, who is injured by a non-performance of that 
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doty, has no other sufficient remedy, the comt ^wtt ^vmrA a 
mandamus. But where a mandamus vna^ applied for, to com- 
mand the Bank of England to transfer stock, the court refused 
it, because the party had a remedy by action. A. y. Bank «/ 
England, ^ Vou^ 524 ; and see Sutton v. Bank ef England, 
Ry. if M. 52. Davis v. Bank of England, 2 Bing, 393. So» 
where one of the company applied for a mandamus to compel 
the directors to produce their accounts, for the purpose of 
declaring a dividend, the court refused it, as it iras a matter 
of mere private concern. R, y. Bank of England, 2 B,8f A, 
620, 

tV the East India Company.'] So, where a public duty» 
which is to be performed in this country, is imposed by law 
upon the East India Company, the court will enforce the per- 
formance of it, when necessary, by mandamus, where there is 
no other sufficient remedy. For instance, wtiere a dispatch 
was submitted by the directors of the company to the board 
of control, and that board having altered it, the directors 
refused to transmit it to India, this court upon application 
awarded a mandamus to the court of directors, commanding* 
them to transmit it. R. v. East India Co., 1 Nev. ^ M, 352. 
R, V. East India Co., 4 B, 8f Ad. 530. R. v. East India Co., 
4 M. 8^8.219. 

To canal companies.'] IVhere a public duty is imposed by 
law upon a canal or river navigation company, and they refuse 
to perform it, any person injured by such non-performance, 
may upon application have his remedy by mandamus, if he 
have no other. Also, where, by the statute creating and regu- 
lating a river navigation company, if they refused to grant 
compensation to any person injured by their works, the party 
injured might apply to the court of quarter sessions, who 
should ascertain the damage and award compensation ; and the 
company, upon being applied to for compensation by a party 
whose property in a towing-path was injured by their works, 
refused it, but the court of quarter sessions upon application 
awarded the party lOOOi. as compensation : upon the com- 
pany's refusal to pay this money, the court awarded a manda- 
mus, commanding them to do so ; and the return to the writ 
being deemed insufficient, the court awarded a peremptory 
mandamus. R. v. Thames and Isis Nav. Co. 5 Ad. Sf El. 804. 
See R. v. Stainforth and Keadhy Canal Co., I M. 8f S. 32. 
So, the court granted a mandamus against a company of pro- 
prietors of a canal navigation and their clerk, to compel them 
to make an entry in their books of the probate of a deceased 
proprietor, and to register the name and place of abode of his 
executrix, as the proprietor of one share in the profits of the 
navigation belonging to the deceased at the time of his death. 
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Ex p. HmnB, 7 B: 2^" C. 632. If a canal act provide thiit the 
books of the company fthall be at all times open to the inspec- 
tion of the proprietors, and a proprietor ask to have inspection 
of the books, and it be refused to him, the court upon applica- 
tion v^ill' grant him a imindamus to compel the production of 
the books for the purpose ; see R. v. Wilts ^ Berks €fmal Co., 
3 Ad. Sp Bl, 477 ; but a demand and refusal must be shown ; 
am) }t seenvs that at the time of demanding the inspection, it 
is necessary to atatc the object for -which^ it is wanted. Id. 
So, if by a Canai Act the proprietors are to execute certain 
works communicating with their canal, if re<iuired to do so by 
a noifce from the proprietors of certain lands adjacent, the 
court upon application will grant a mandamus to compel them 
to execute these works ; but the notice, comprising^ a demand, 
and a refusal, must be shown. R, v. Brecknock SfAbergcttefiny 
Canal Co:r^^4d.fyEi. 217, 

To dock companies.'] If an Act of Parliament, conatUating 
a dock company, require them to do an act, which an indivi- 
dual may have a right to require them to perform, and he 
have no other dvil remedy for the non«performance of it but 
a mandamus, the court will grant the writ. Where a dock 
company were authorized and required by their act to make, 
complete and maintain a new course or channel for a river, ix> 
be of equal depth and breadth at the bottom, and with equal 
incltnatlons at the sides, as the then present river*course had 
in those parts which were not excavated or emban'ked, except 
in such parts of the new course as should be cut through rock 
or stone ; and the company accordingly made the new channel; 
but parts of the southern bank had since become broken down 
and out of repair, and the inclination of the side became greatly 
altered, and was calculated to obstruct the navigation of the 
river: the court upon application awarded a mandamus^ to 
compel the company to repair and knaintain those parts of the 
southern bank which were out of repair, and they held that a 
mandamus was the proper remedy in such a case, although It 
was suggested that an indictment would have Iain for the ob- 
struction. R. v. Bristol Dock Co.; 2 Ad. ^ El., N, C. 64. And 
where by a dock aet^ all actions against the company were to 
be brought against the treasurer or a director for the time 
being, but the body, goods, lands, &c., of such treasurer or 
director were not to be subject to execution ; and an action 
having been brought by J. S. against the treasiwerfor a 'cause 
of action against the company, tad a cross actioh by the com- 
pany in the name of their treasurefr agdnst J. S., both of whkrh 
were referred to arbitration, and an award was made agamst 
the company in both cases : the cotirt, upon the application of 
J. S., granted a mandamus, commanding the company to pay 
to him the damages and codtd in the first action and the costs 
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in the second, as awarded. R. v. St, Catherine's Dock CoW' 
pany, 4 B. 4r Ad. 360 ; see R* v. Victoria Park Qo., I Ai. k' ^* 
A'. C^ 2i38. 

To raiiuMttf companies.] The seyenU AcU of PaidifiinQnt foir 
making railways, usually contain provisions for awarding conv*. . 
pensiltion ta tbe owners and occupiers of property taken for 
thepufpose».of the works, or affected or injured thereby- -Thte* 
provision usually made, is, by requiring the proprietors of. tt^e 
railway, npon request of the owner or occupier of the pro-r« 
perty, to issue their precept to the sheriff of the county, to 
summon, an inquest or jury, to assess the compensation that 
such pwner or occupier ought to receive for the property 
taken or Injury done. And if this, when demanded* be re- 
fusedj the court, at. the instance of the party grieved, will, 
award a mandamus to the company, commanding them to 
issue their precept to the sheriff, and to proceed to have the 
valuf: or damage assessed. See R, v. Ecutem Coimtieg Raiiway 
Company, Z Ad. Sf EL N, C. 347. R. v. London and Greenwich 
Railiva^ Company, 3 Id, 166. R,y, Northern Union Railway , 
Compcmy, 9 Law /. 53, qb. But where a railway, company 
took possession of a man's land in March, 1839, constructed 
their works upon it, and thereby injured his adjoining pro-» 
perty ;. and in April, 1841, the party applied for a mandamus 
to compel the company to summon a jury to assess compen- 
sation, as well for the {and taken, as for the injury done i but 
as it .appeared tbat the company were proceeding with other 
works which would be a further injury to the party's land, 
and bond Jide assigned that as a reason for refusing to issue 
the precept, Coleridge, J., refused the writ. Ex p. Parkes^ 
10 Lam J. 359, .96.; 9 Dowl, 614. And where a railway act. 
directed that in certain cases the company should issue their 
precept to the sheriff to summon a jury to assess damages, 
and thai; the verdict and judgment thereon should be final and 
conclusive : the court, after a judgment had been entered up 
under the act, refused to grant a mandamus requiring the 
com|>any'to issue another precept, although the under-sheriff 
had excluded from the jury one ground of damages, and the 
jury had also found a verdict against evidence. R» v. Eastern- 
Counties Railway Company, 12 Law J. 271 qb. 

In other respects also, if a railway company will not comply 
with the provisions of the Act of Parliament by which they 
are created or regulated, the court will in general compel 
them to do so by mandamus. And therefore where a railway 
company, by their act, undertook to make a certain line of 
railroad, and it appeared that they had completed a part, were 
about to make another part, but that it was their intention to 
abandon the remainder: the court awarded a mandamus to 
compel them to proceed to make and complete the whole line 
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of wty. R. V. Eattem Countia RmbDoif Campanift 10 Ad, ^ 
El. 531. So, where a railway was made under the authority 
of an Act of Parliament, by which the proprietors were incor- 
porated, and by which it was provided that the public should 
have the beneficial enjoyment of the same ^— and tiie com- 
pany, after making the railway, afterwards took up the reals 
and discontinued the way : it was holden that a mandamus 
would lie to compd the company to reinstate the railway, and 
lay the rails down again. R. v. Severn and Wye RaUwiJOf 
Company, 2 B. SfA. 646. 

The court have awarded a mandamus, commanding a rail- 
way company to make an arch of a certain height, by which 
they carried their railway over a street, according to the provi* 
sions of their act ; R.y. Eastern Ckmniies Raikoay, 2 Ad, Sf El^ 
N, C. 569 ; and to make the approaches to a bridge, which 
they built, of the width required by their act. R, v. Bimring' 
ham 4* Gloucester RaUway Co., 2 Ad. 8f El., N. C. 47. 

But the court have refused a mandamus, to compel a 
railway company to alter a viaduct which they had built over 
a turnpike-road, so as to make it conformable with the provi- 
sions of the act, the prosecutors not having demanded that 
they should make it in the particular way now required, 
although from time to time, in the progress of the work, 
they expressed their disapprobation of the manner in which 
the company were doing it. R. v. Bristol 8f Exeter Railway 
Co., 12 Law J. 106, qb. Also, the court have refused a man- 
damus, to compel a railway company to convey along their 
line the goods of a certain carrier, there being no clause in 
their act requiring them to carry all goods oflfered to them for 
conveyance ; and this, although the company had agreed with 
certain other carriers to convey their goods exclusively ; if the 
applicant had any right, he had his remedy by action. Ex p. 
Robins, 7 Dowl. 566. So, where in an action brought against 
a railway company; in the name of their treasurer, the plaintiff 
obtained a verdict, but entered up his judgment, not against 
the treasurer, but the company : the court refused a manda* 
mus, commanding the company to pay the amount of the 
judgment ; for, as the plaintiff had entered up his judgmait 
against the company, he might have his remedy by a writ of 
execution. R. v. Victoria Park Co., I Ad. ^ £/.. N. C. 288. 



Mandamus to a Railway Company to summon a Campensatien 
Jury. 

oliSS"^!*^ J^ ^ Eartem tmde. King William the FwaOi, 

^^^^^^ Company, greet- intituled "An Act," Ihere set out 

™f«#,^-5^*^ ^y ^'^ ^*=* o^ Parlia- the title of the acti, it is amongst 

J^o?thf *^^P'**!f^^"»««^«'^**> ot^e' ^»°g» enactei That certSn 

jear oi ue reign of our late royal persons therein named and de- 
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scribed, and their several gucce»- 
9Qn, 6ce.f should be and they were 
thereby united into a company, for 
maJclng and maintaining the said 
rtilway and other wotk» by the said 
actaathorieed, and for otherthe par- 
poses therein declared, acoording 
to the provisions and restrictions 
thereinafter mentioned, and for that 
parpose shoaM be one body corpo- 
rate, by the name and style of tlie 
£&stem Counties Bailway, and by 
tliat name should have perpetual 
snooessfon and a common seal, and 
should and mipht sue and be sued. 
And by the said act the said com- 
pany Trere (amongst other things,) 
empowered to divert or alter the 
course of any rivers or streams of 
water, icc^ [reciting tJie elauae re- 
laiing thereto]. And by the said 
act it was also enacted, that all per- 
sons, corporations, and other par- 
ties therein described, might agree 
to accept and receive, and might 
accept and receive compensation 
(amongst other things) for and on 
aeoount of any damage, &c., [re- 
citing the clause relating to da- 
mage and compensation]. And by 
the said act, for setUing all dif- 
ferenoes wliich might arise between 
tlie said company and the several 
owners, or persons interested in any 
lands whidi should or might be 
taken, used, damaged, or injuriously 
affected by the execution of any of 
the powers thereby granted, it was 
ftirther enacted, that if any corpo- 
ration, trustee, or other person so 
entitled to agree as aforesaid, should 
not agree with the said company as 
to the amount, &c., [reciting tlie 
eUntse relating to tlte manner in 
lehieh a Jury it to be surnnumed, 
for tlic purpose of inquiring of, 
usscsslngt and giving a verdict 
for the sum of monej/ to be paid 
for tompensation, and hotc Judg- 
ment is to be given tfiereon]. And 
whereas we have been given to un- 
derstand and be informed in our 

court before us, that J. C, of , 

in the county of Middlesex, esquirej 
for several years last post, has been 
and still is assignee of a certain 
lease for a term of ninety-nine 
years, dated the 27th day of August, 
1808, of a certain leasehold estate, 
situate on the west side of the road 
leading from Bow to Old Ford, in 
the parish of 8L Mary, Stratford, 
Bow, in the county of Middlesex, 
then or then late in the tenure or 



occupation of J. O.; and whereaa 
before and at the times of the sus- 
taining of the damage, loss and 
injury hereinafter mentioned [<e<- 
ting out the sM/ure, extent and 
particulars of the damage, toss or 
injury sustained]; and the said 
J. C. hath been and is by reason of 
the premises, otherwise greatly in«> 
Jured and damnified. And whereas 
the said J. C. hath sustained great 
damage, loss, and injury in his said 
estate, by reason of tiie matters and 
things hereinbefore mentioned, and 
otherwise, by reason and in conse- 
quence of tlie worlcs done by you 
the said company in the execution 
of the powers by the said act granted ; 
and wliereos tlie said J. C., under 
the provisions of the said Act of 
Parliament, was and is entitled to 
receive recompense and compensa- 
tion fh)m you the said company, 
for the damage, loss and injury 
sustained by him by the means 
aforesaid; and whereas notice in 
writing on behalf of the said J. C, 
stating the nature, extent, and par- 
ticulars of such damage, loss and 
injury, and the amount of compen- 
sation claimed in respect tliereof, 
was, in pursuance of the provisions 
of the said Act of Parliament, giveu 
to you the said company, on or 
about the tenth day of Jtine, in the 
year of our Lord, 18S9, being within 
six calendar months next after such, 
damage, loss, and injury had been 
sustained by him ; and whereas the 
said J. C. could not agree with you 
the said company, as to the amount 
of such recompense or compensa- 
tion, and thereupon afterwards, to 
wit, on or about the — day of 

f you, the aforesaid company 

were duly required, by and on be- 
half of the said J. C, in pursuance 
of the said Act of Parliament, to 
issue a warrant to the sheriff of the 
county of Middlesex, commanding 
such sheriff to impanel, summon, 
and return a Jury in the manner 
directed by the said act for the pur- 
pose of inquiring, of assessing, and 
giving a verdict for the sum of mo- 
ney to be paid by you the said com- 
pany to the said J. C, by way of 
recompense or compensation for the 
damage, loss, and iiyury sustained 
by him by the means aforesaid; 
and whereas we have farther been 
given to understand that no agree- 
ment has yet been made with you 
the said company as to the sum 
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of money to be paid \>y you to 
tiie said J. C, by way of recom- 
pence OT coinpensatiou for the 
damage, loss, and iqjury sustained 
by him in such premises, by tlie 
means aforesaid, and that you hare 
wholly neglected and refused, and 
9till do neglect and refuse to issue 
a wnrrant to the sheriff of the 
cbnnt}' of Middlesex, in order to 
summon a Jury for the purpow of 
loquirinigi of asseseing, and giving 
a verdict for the sum of money 
to be paid by you to the said J. C, 
for such loss, damaj^e, and injury 
a» aforesaid: in contempt of us, 
and to the great hurt and preju- 
dice of the said J. C, as we have 
been informed from his complaint 
made to us; iritereupon he hath 
humbly besought us that a fit and 
speedy remedy may be applied in 
this respect. Xow We, being willing 
tiiat due and speedy justice should 
be done in the premises as it is 
JCeasonoble, do command you the 
eaid Eastern Counties Railway Com- 
pany, firmly eujoining you, that 
immediately after the receipt of 
this our writ, you issue a warrant, 
under your common seal, or under 
tiie hands and seals of tliree at least. 



of the directors of you the said 
company, to tlie sheriff of the 
county of Hiddlesox, commaodiog 
such sheriff to impannel, sumKaop, 
and return a jury, in the maimer 
directed by tho said Act of Par- 
liament, for the purpose of In^iir- 
ing, assessing, and giving; a verdiot 
for the sum of money to be paid 
by you the said company, by "way 
of recompence or eompensnUon for 
tbe damage, loss, and ii^ury wStidi 
haa been sustained by the said. 
J. C. as aforesaid, by reason and 
in consequence of the works done 
by you the said oompai^, in tte 
execution of tlie powers bjf the 
said act granted as aforesaid^ or 
that you show us cause to the con- 
trary thereof; l^t by your default 
the same complaint should be xie- 
peated to us. . And bow you shall 
have executed this our writ, make 
known to us at Westminster, on 

, the ' — ' day of -'-»- next, 

then returning to us this our said writ. 
Witness, Thomas Lord Denman, at 

Westminster, the day of , 

in the year of our reign. 

By the Court. 
By Rule of Court. 



To other public companies. 1 The court have awarded a man- 
damus to a water- works company, commanding them to issue 
their warrant for a jury to assess the damages sustained by a 
person in consequence of their works ; and after the damages 
were assessed, the company having refused to pay them, the 
court awarded a mandamus to them to pay the amount, 
although by their act, the verdict and judgment in such case 
were made records of the quarter sessions. R. v. Nottingham 
Old JVater-TVorks Co. 6 Ad. ^ El. .355. So, where the value 
of land taken by a company, for the purpose of making a har- 
bour, was assessed in this manner, the court granted a manda- 
mus, commanding the company to pay the amount assessed. 
R. V. Trustees of Swansea Harbour, 8 Ad. 8f EL 432 ; and see 
R. V. Deptford Pier Co. Id. 910. 



5. Mandamus to Public Bodies. 



The court of Queen's Bench have jurisdiction to award a 
mandamus, to command any public body of persons to per- 
form the duties assigned to them by law, where the party ap- 
plying has no other efficient remedy. Per Ld. Mansfield, C./., 
4 Burr. 2188. Where a hospital, incorporated, consisting of 
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a master and twelve poor brethren, had a right of presentation 
to a living, and a majority of the body presented a clerk ac- 
cordingly, but the master, who did not concur in their choke, 
refused to affix the corporate seal to the presentation : the 
court, upon appKcation, granted a mandamus, commanding 
him to affix the seal. R. v. Kendal, 1 Ad. fy EL N, C. 366. 
Where a person, Itaving the nomination to a fellowship in a 
co^ege in one of the universities, nominates accordingly, but 
the colkge refuse to admit his nominee, the court, upon appli- 
cation, will grant a mandamus to the masters and felloes of 
the college to admit him. R. v. St. Peter's College, Cambridge, 
9 Law J^SZl, qb, 'r and see I Ad. i^ El. 314. So, the court 
will Bwasd a mandamns to the master and fellows of a college 
to elect 'a fellow, where there is a vacancy, or after a void elec- 
tion, if there be no visitor; R. v. Gregory, 4 T. R.240, n.; 
.Pit >Ldu Mansfield, C/.; but where there is a visitor, or where 
the visitation has devolved upon the Queen, which she exer- 
cises by her court of Chancery, this court will not Interfere. 
R. v«. St. Catherine's Hall, Cambridge, 4 T. R. 2.33 ; and see 
Bat. Abr. Mandamus, C.2. If however the visitor refuse to 
exercise his visitorial power, the court will compel him by 
mandamus. R. v. Bp. of Ely, 5 T. R. 475. R. v. Bp. of Wor- 
cesteret ai., 4 M. ^ S.415; see R.\. Bp. of Ely, 2 T.R. 2y», 
S45. So, where, upon the election of a lord steward of the 
university of Cambridge, there at first appeared to be an 
equality of votes, but afterwards it appeared that a person had 
voted who had no right to vote, which left a msyority for Lord 
Hardwick, one of the candidates for the office; he accordingly 
moved for three writs of mandamus, — one to the vice-chan- 
cellor to convene and hold a congregation, in order that the 
proctors might declare the majority, — another to the proctors 
to declare the majority, — and the third to the vice-chancellor 
and others, keepers of the common seal of the university, to 
affix the common seal to the instrument, appointing Lord 
Hardwick high steward : the court, after argument, held that 
a mandamus was the proper remedy in this case, but they 
, thought that it would be sufficient to issue this last writ ; and 
accordingly the rule to affix the common seal to the appoint- 
ment was made absolute, and the rules as to the other two 
Writs discharged. R. v. Vice- Chancellor of Cambridge, 3 Burr. 
1647, 1 TV. Bl. 562. 

But a mandamus will not lie to the benchers of an inn of 
court, to compel them to admit a person to be a member of 
their society, for the purpose of his qualifying himself to be 
called to the bar ; for the inns of court are voluntary societies, 
and it is discretionary with them to admit or reject whom 
they please, subject only to the control of the judges as 
visitors. /?. V. Benchers of Gray* s Inn, 1 Dong. 353. ^. v. 
Bencher*s of Lincoln* s Jnn,4 B. ^- C. 855. So, the court have 
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Teftiscd a mandamus to the archbishop of Canterbury^ to 
issue bis fiat to the proper officer for the admisaion of a 
doctor of civil law, graduated at Cambridge, as an advocate in 
the court of Arches. R, ▼. Arckbithop of Canterbury, % EaH^ 
212. And where an application was made for a inasidainu& 
to the principal and ancients of Barnard's Inn to admit, an 
attorney into the society, the court refused it, saying' that it 
did not appear that they had any authority in the matter. 
R. V. Principal, Sfc, of Barnard's Inn, 5 Ad, ^ £/. 13. So, 
where an application was made to the principal of Chfford's 
Inn, to attend the benchers of the Inner Temple, and pnxluce 
the records and regulations of their society, to -enable the 
benchers to decide on the validity of his dection to the office 
of principal: the court refused it, as there was no aoffident 
proof that the benchers of the Inner Temple had a eoropul* 
aory authority over Clififord's Inn for this purpose. R. v. AUeih 
5 B.^ Ad. 984. 

A mandamus will lie to the College of Phy8idans> to admit 
a member, if he can show that he has a right to be ad- 
mitted ; but the court will not interfere with the dtacretiOQ 
the censors possess, in judging of the fitness of the party t» 
be admitted. And therefore where a doctor of physic, after 
being examined at the college, was elected by the amtHia 
minora, but rejected by the comitia majora, the court refused 
a mandamus, to compel the college to admit him^ 12. v. 
Askew et al., 4 Burr, 2186. So, where a licmtiate of the 
college applied for a mandamus, commanding the president 
and college to examine him as to bis fitness and quaHfication 
to be admitted a member or fellow, the court refused iti as 
one of the by-laws, which the court held to be reasonable, 
required that he should have previoudy taken the decree of 
M.D. at either of the universities of Oxford, Cambridge, or 
Dublin, and which he had not done. jR. v. President, S^c. of 
College of Physicians, 7 T. R, 282. 



6. Mandamus to Public CommissiMers, 

To commissianers of bankrupt.'] "Where there is a clear duty 
which commissioners of bankrupt have to perform, and which 
it is not a matter of discretion whether they wUl perform or 
not, the court may award a mandamus to compel them to 
perform it. But where an application was made for a man- 
damus, to compel commissioners of bankrupt to sign a 
bankrupt's certificate, the court refused it, saying that the 
legislature bad \ested in the commissioners a discretion to 
judge of the bankrupt's conformity or non-conformity, with 
which discretion they would not interfere. Mx p. King, 
1 East, 91, n. 



To Commissioners^ S^e. of Customs, SOS 

T9 commimoners of courts of request.'] The court of Queen's 
Bench may award a mandamus to commissioDers of courts of 
request, in all cases where thejr may award it to any other 
inferior tribunal. Also, where a clerk to such oommissionen 
wu i^ipointed under a local act» and he applied £6r a man- 
damus to J. S. and the commissioners to hand over to hnm 
alt books and papers belonging to his office, the court granted 
it; the commissioners returned, that the books and papers 
were not in their custody, and J. S. by his return set up a 
claim' to the office : but because the writ, upon the face of it, 
did not show that J. S. detained the books and papers in some 
official character, or in other capadty than as a mere private 
individual and wrong>doer, in which case the applicant might 
maintain trover against him, the court quashed the writ ; and 
tbey fadd this defect in the writ, not to be aided by the return 
of J. S. R. ▼. Hophms et al., I Ad, ^BLN.C» 161. 

To CBtrifmssiimers, ^c. of customs^ There may be cases in 
which the court woukl award a mandamus to commissioners 
of the customs, commanding them to perform some public 
duty cast upon tfaem by law, and which they refuse to pep- 
form. But where two persons were joint owners of a ship, 
md one of them died, and the other, claiming the deceased's 
moiety by survivorship, sold the whole ship to J. S. ; J. S » 
then applied to the collector and comptroller of the customs 
at the port of registry, to register the transfer, who refused 
to do so, on the ground that the executors of the deceased 
part owner had not joined in it : and the court held that they 
were right ; for part owners of a ship are tenants in com- 
mon, and there is no survivorship ; they therefore refused the 
muidamus. R, v. Collectcr, 8fc, of the Customs at Liverpool, 
2 M, ^ S. 223. So, the court held that they could not grant 
a mandamus, to compel the commissioners of customs to 
grant a ship's registry de novot in any case in which they are 
not expressly ordered to do so by the statute. R. v. Comm, 
of Customs, Abbottf Ship. 54. And, where an application was 
made for a mandamus to the commissioners of customs, com^ 
manding them to deliver up to J. S. certain tobacco which 
had been shipped on board a certain vessel which was wrecked^ 
and which tobacco was then in the hands of the custom- 
house officers ; it appeared that J. S. had tendered the duty 
to the collector, as for wrecked tobacco, which tender was 
refused, and he then paid the sum tendered into the hands of 
the officers of the treasury at the custom-house : the court 
refused the writ, saying that the officer was either justified 
in what he did, or not ; if he were justified, there was no 
grievance ; if he were not, an action and not a mandamus 
was the proper remedy. R. y. Comm. of Customs et al., 
5 Ad. 8f EL 380. 



To €ommisuimer$ of tnciomrM.} The eourt wben neeestary 
will awmrd a nModamus to commissionen of aa incloMire, to 
perform 6qib« public duty caat upon them hy the act or acts 
xelatiDip to the indosure. which they ref^ise to pefform. But 
where in 18 17, aUotments were set out on4er an iaclofuie 
^bct, to a party daiming them, and posseBsion given ; and ia 
18291, before the award was actually pubUahed, an ap^ioation 
wu nuMie for a mandamus to the commbsioners, to eompel 
;them to set out an occupation-road to these aUotmenta^ on 
Affidavit that thece was no road to them, noir any aeoesa to 
them but through allotments set out, or land sold, to others : 
the court refused the application, saying that it was too late. 
i2. Y. Cockermoutk Inclosure, I B, 8f Ad, 378. 

To commmioners of paving, Sfc."} The court when necessary 
.\Yill vK9fd » mandamus to commissioners for paving or lighting 
a town or parish, to perform some public duty cast upon them 
by the act. W heie money was borrowed by sucb Gommis- 
sioners, undf^r the authority of their act, the court granted a 
mandamus^ commanding them to make a rate for the purpose 
•of repaying it. i2. v. Comm, ofSit,Paul,Ska<hLeU, 1 Man. ^R. 
$91. So, if a person be elected a commissioner, the court 
if necessary will grant a mandamus to the proper officers, to 
certify his election and swear him in. But where A. & B. 
were candidates for the office of such a commissioner under a 
^ocal act, and A. being declared elected was sworn in, B. applied 
for a mandamus to certify bis own election and swear him in* 
on an affidavit that he had the majority of legal votes : the court 
discharged the rule, and with costs, aa the office was then foil 
of A, and consequently an information in the nature of a 
quo warranto was the proper remedy. R. v. BeeiUe et al,, 
.3 Ad. ^- EL 461, 

To commissioners of sewers.] Where commissioners of 
sewers have a public duty to perform, and refuse to perform 
it, any person damnified by such refusal, who has no other 
efficient remedy, may apply for a mandamus to compel a per- 
formance. Where, by a drainage act, commissioners were 
ordered to administer an oath to any new commissioner elected; 
and a new commissioner being elected, the other commis- 
sioners refused to swear him in, on the alleged ground that he 
was not duly elected : the court, upon application, awarded a 
^ mandamus to the other commissioners, to swear him in. i2. v. 
Kelk, 1 Ad. ^ EL, iV. C, 660. So, the court if necessary will 
award a mandamus to commissioners of sewers to grant inspec- 
tion of rates or other papers relating to any particular parish, 
to any rate-payer of that parish ; but they will not order an 
inspection to be granted of any documents affecting other 
parishes in the same or other levels, in which such parishioner 
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has no interest. R. v. Comm. of Seivers of the Tower Hamlets, 
3 Ad. 8f EL, N. C, 670. 

To commissioners of taxes.] The court upon application 
awarded a mandamus, commanding the commissioners of 
land-tax for the parish of Saint Martin-in- the- Fields, to pro- 
ceed to the election of a clerk of the said commissioners, an 
election which had just then taken place being void ; it appear- 
ing that their clerk, after being elected, was appointed annually 
by warrant, so .that the appointment was for a year at least. 
R. V. Comm. of Land-Tax for St. Martin-in-the- Fields, 1 T. R. 
147. 

To commissioners of tUhes."] The court will grant a man- 
damus, commanding the commissioners under the Tithe Com- 
mutation Act (6 & 7 W. 4, c. 71), to perform any duty- 
assigned to them by the act, if they refuse to perform it. But 
where an application was made for a mandamus to them to 
state a case for the opinion of the court, under the proviso in 
the 46th section of the act, and the court were of opinion 
that the applicant's case did not come within that section, 
they refused the writ. R. v. Titke Commissioners, 12 Law 7. 
109, qb. So, where a tithe commissioner, during the pen- 
dency of suits for the recovery of tithes, proceeded to inquire 
into the validity of a modus under the 45th section, but after- 
wards declined making his award until the tithe suits should 
be at an end: Coleridge, J., refused to grant a mandamus to 
compel him, as he thought it reasonable that the tithe suits 
(if no vexatious delay were interposed) should be determined 
before the award should be made. Re Tithe Commissioners, 
I Dowl. N. C. 810. 



7. Mandamus to Public Trustees. 

To trustees of public cliarities.'] The court have granted a 
mandamus to the governors of a free grammar school, to 
restore a schoolmaster, whom they had (as it was alleged) 
wrongfully removed. R. v. Gov. of the Darlington Free Gram- 
mar School, 12 Law J. 124, qb. Where, by the deed regu- 
lating a public charity, there were to be three locks and three 
keys of the coflfer in which the deeds, writings, accounts, and 
unexpended money of the charity were kept, one of such keys 
to be kept by the receiver, another by the vicar of the parish, 
and a third by the churchwardens : it was holden that a man- 
damus would lie, to compel the trustees of the charity to 
deUver one of the keys to the churchwardens, who were 
shown to have a legal right to it. R. v. Trustees of the Otterij 
St. Mary Charities, 12 Law J. 118, qb. But the court refused 

n 



266 Mandamus, 

to grant a mandamus, to compel the trustees of the Rugby 
charity to pay increased alms to the claimants on the funds» 
although the applicants were of an advanced age, and would 
probably die before any relief could be had by application 
to the court of Chancery. Ex p. Rugby Charity Trustees, 
9 D.SfR. 214. 

To trustees of dissenting chapels.'] The court have granted 
a mandamus, commanding the trustees of a dissenting meet- 
ing-house to admit the applicant to the office of teacher, to 
which he had been elected by the congregation. R. v. Barker 
et al., 1 W. Bl. 300, 352, 3 Burr. 1265. But where the 
trustees of a dissenting chapel, which had been for some time 
without a congregation for want of a pastor, engaged with a 
new pastor for a year, with a salary ; and he gave notice in 
the newspapers of the opening of the chapel, and on the first 
day of the opening he gave notice to the congregation that 
they should proceed to an election of a pastor after Divine 
service that day, and accordingly received the votes; the 
trustees, after the year, having dispossessed him, he applied 
for a mandamus to be restored : but the court refused it, for, 
supposing the congregation competent to elect, there had 
not been a sufficient notice given of the election. R. v. 
Dagger-Lane Chapel, 2 Smith, 20. So, where the minister of 
an endowed dissenting meeting-house, was expelled by a 
majority of the congregation, and moved for a mandamus to 
restore him, the court refused it, because it did not appear 
that he had complied with all the requisites necessary to give 
him aprimdfacie title. R, v. Jotham, 3 T, R. 575. 

To trustees of turnpike-roads.'} The court will grant a man- 
damus, to admit the clerk of commissioners or trustees of a 
turnpike-road ; it is an office for which a mandamus will lie. 
R. V. Trustees of Cheshunt Turnpike-Roads, 5 B. §- Ad. 438. 
So, where the trustees of a turnpike-road discharged their 
clerk, without the previous notice of meeting for the purpose 
required by stat, 4 G. 4,c. 95, s. 39, the court granted a man- 
damus to restore him. R. v. Trustees of Wrexham Turnpike- 
Roads, 5 Ad. ^' EL 581. So, where the trustees of a turnpike- 
road, carried the road over private lands, without fencing it at 
each side, as required by stat. 4 G. 4, c 95, s. 66, the court 
awarded a mandamus to the trustees, commanding them to 
fence it. R. v. Trustees of the Luton Turnpike-Roads, 1 Ad. Sf 
El., N. C. 860. But the court will not grant a mandamus 
to the trustees of a turnpike-road, commanding them to 
repair it ; the proper remedy is to indict the parish, and let 
them call on the trustees for contribution to the fine. R. v. 
Trustees of the Oxford and Witney Tumpike^Roads, 12 Ad. ^ 
El. 427. 
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To trustees of saving banks.} If a depositor in a savings 
bank, call upon the trustees for his deposit, which is not paid 
to him in consequence of an embezzlement committed by the 
derk, and on the same account none of the other deposits are 
forthcoming, such single depositor may, under stat. 9 G. 4, 
c. 92, s. 45, call upon the trustees of the bank to appoint an 
arbitrator on their part, for the purpose of adjudicating on the 
dispute respecting the despositor's claim ; and if the trustees 
refuse to appoint, the court will compel them by mandamus 
to do so. R, V. Trustees of Middenkall Savings Bank, 6 Ad. 8f 
El. 952. But, the court refused to do this, where it appeared 
that the applicant was precluded from substantiating his claim 
by lapse of time. R. v. Trustees of the Northwich Savings 
Bank, 9 Ad. ^' EL 729. 



8. Mandamus to Lords of Manors. 

The court will grant a mandamus, requiring the lord of a 
manor, or the lord and steward, to hold a court baron, R. v. 
Montacute et al., 1 TV. Bl. 60. 62 ; R. v. Midhurst, 1 Wils. 2S3 ; 
or court-leet. Case of the Town of Nottingham, Bui. N. P. 
200, 201. R. V. Colebrooke, 2 Ld, Ken. 163, for the purpose of 
certain business being transacted there ; and this, although 
the usual time for holding the court may have elapsed. R. v. 
Milverton, 3 Ad. 8f El. 284. But the court in this case will 
not grant the mandamus to the steward alone, without join- 
ing the lord. R. v. MOnchford, 8 Law /. 251, qb. 1 Ad. 4* EL 
355, n. R. V. Richmond, 1 Ad. ^ EL N, C. 352. 

So, where a plaint in the nature of a writ of right was 
brought in a manor court, and received by the steward, but 
on a subsequent day, upon the demandant and tenant ap- 
pearing before him, be refused to proceed upon the plaint ; 
the court upon application of the demandant granted a man- 
damus to the lord and steward, commanding them to proceed. 
R. V. Old Hall, 10 Ad. 8f EL 248. 

So, where a person is entitled to be admitted as heir by the 
custom, the court will grant a mandamus to the lord, or lord 
and steward, to admit him ; R. v. Ham, 8 Law J. 265, qb. ; 
and where two adverse parties claimed title, as devisees, to. 
the same copyhold tenement, it was holden that the steward 
might admit both, and the court granted a mandamus to the 
lord and steward, requiring them to do so ; for the admission 
does not conclude either party, but enables them to litigate 
their respective titles. R. v. Hexham, 5 Ad. ^' EL 559. But 
where a copyholder in fee devised to his wife for life, and she 
upon being admitted paid as large a fine as if she had been ad> 
mitted as tenant in fee ; afterwards the heir-at-law surren- 
dered out of court his reversion to such uses as J. S. should 
n2 



268 Mandamus. 

appoint, hut the steward refused to receive or enrol the sur- 
render: the court awarded a mandamus to the lord and 
steward requiring them to do so ; but it appearing upon the 
return to the writ that the reason for not receiving and en- 
rolling the surrender was, that the surrenderee refused to pay 
the usual fine, alleging that the fine paid by the widow was 
not merely for the estate for life, but for the reversion also, 
the court holding that the lord was not bound to receive 
or enrol the surrender without a further fine, held the 
return to be good. R. v. DuUinffham, 8 Ad. fy El. 858. 
Where however, upon the heir of a deceased trustee not being 
found, the court of Chancery appointed J. S. trustee, that he 
might surrender certain copyholds which stood in the name 
of the deceased trustee : the court of Queen's Bench refused 
a mandamus, to require the lord and steward of the manor to 
accept the surrender of J. S. ; for the court of Chancery 
could compel the performance of whatever was requisite, and 
was better able than this court to regulate the rights of the 
parties. R. v. Pitt, 10 Ad. 8f El. 272. Nor, will the court 
grant a mandamus where the Queen is the Lady of the manor ; 
for as the writ cannot be directed to the steward alone, and 
cannot be directed to the Sovereign, a mandamus will not lie 
in such a case. R. v. Richmond, 1 Ad. ^' El. N. C. 352. 

A mandamus lies to restore to the office of steward of a 
court-leet; 2 Sid. 112. Raym. 12. Sid. 40. 2 Lev. 18. Fent. 
153; but not to the office of steward of a court baron, which is 
a private office, /^/xr/B^. 195, although there are authorities to 
the contrary. Vent. 153. 2 Let\ 18, per Hale. Bac. Ahr, 
Mandamus, C. 

But the court will not grant a mandamus to the lord of a 
manor, to grant a licence to his copyhold tenant to demise his 
copyhold tenement, under any circumstances ; even where it 
was sworn to be the custom for the tenant to demise for three 
years without licence, and for a longer term upon paying the 
lord a sum certain for each year, the court refused the writ, 
for if there were such a custom, the tenant might demise 
without licence, upon paying or tendering money. R. v. Hale, 
9 Ad. 8f El. 339. So, they have refused a mandamus to sum- 
mon specific jurymen to the court-leet. R. v. Bankes, 3 Burr. 
1452 ; 1 fV. Bl. 452. 



Mandamus to the Lord and Steward of a Manor, to admit 
Tenant for life and Reversioner. 

Victoria, &c. To J. X. esquire, of M., in our said county of N., i»» 

the lord of the manor of M., in our and from time whereof the memoir 

county of N., and to T. V. gentle- of man is not to the contrary hath 

man, his steward of the said manor, been, an ancient manor, within 

greeting : Whereas the said mauor wliicli said manor there are, and 
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daring all the time aforesaid have 
been, dirers copyhold estates and he- 
reditaments, descendible, and which 
have descended from ancestors to 
heirs, as of the hereditary ris;ht of 
tlie tenants of the said manor re- 
spectively, held of the lord of the 
said manor for the time being, by 
the rod and by copy of court roll, 
at the will of the lord according to 
the custom of the said manor, and 
by certain rents, heriots, suits, ser- 
Tices, and customs therefore due 
and of right accustomed ; and which 
said copyhold estates and heredita- 
ments have from time to time, dur- 
ing all the time aforesaid, been 
respectively conveyed from one per- 
son to another, on the surrender of 
the respective tenants thereof; and 
the lord of the said manor for the 
time being, during all the time 
aforesaid hath admitted, and of 
right ought to have admitted, and 
still of right ought to admit, all and 
every person or persons who shall 
become duly entitled to such copy- 
hold estates and hereditaments witli- 
in the said manor to be tenants 
thereof, according to the custom of 
the said manor, upon payment of 
such fines, and performing such 
duties and services as are due and 
payable in respect of such respec- 
tive admissions. And whereas we 
have been given to understand in 
our court before us, that one A. B. 
having become entitled to certain 
copyhold estates and hereditaments 
within the said manor, for and dur- 
ing the term of his natural life ; and 
one C. D., E. F., and 6. H., having 
become entitled to an estate of in- 
heritance of and in such last men- 
tioned copyhold estates and here- 
ditaments, from and immediately 
after the death of the said A. B., 
as tenants in common, and not as 
Joint tenants, they the said A. B., 

C. D., E. F., and G. H., did on 

tender and offer to pay unto you 
the said J. N., as lord of the said 
manor, a certain large sum of 
money, to wit, the sum of 5007., 
being a sum of money equal in 
amount to full two years' improved 
value of the said last mentioned 
estates and hereditaments as a fine 
upon their admission to the same, 
and did then and there tender and 
offer to perform such duties and 
Bcrvices as should in that behalf 



become due and owing, according 
to the custom of the said manor, 
and that thereupon the said A. B., 
C. D., E. F. and O. H. did then and 
there require you the said J. X. as 
such lord of the said manor as afore- 
said to admit them tenants of the said 
last mentioned copyhold estates and 
hereditaments, that is to say, the 
said A. B. as tenant thereof for his 
natural life, and the said G. D., E. F. 
and O. H. as tenants in common of 
and in the reversion thereof after 
the death of the said A. B. ; but that 
you the said J. N., lord of the said 
manor as aforesaid, have absolutely 
nes^lected and refused, and still do 
neglect and refuse to admit the 
said A. B., C. D., E. F., and G. H. 
to the said last mentioned copy- 
hold estates and hereditaments 
within the said manor, unless the 
said C. D., E. F., and G. H. shall 
also pay you an additional fine or 
fines upon being admitted tenants 
of the reversion aforesaid: to the 
great damage and prejudice of the 
said A. B., C. D., E. F., and G. H. 
and to the manifest iqjury of their 
estates; whereupon they have hum- 
bly besought us that a fit and 
speedy remedy may be applied in 
this respect. Now we, being will- 
ing that due and speedy Justice 
should be done in tliis behalf, as 
it is reasonable, do command you 
the said J. N. and T. V., as such 
lord and steward respectively of 
the said manor, firmly enjoining 
you, that immediately after the 
receipt of this our writ, you do 
witliout delay, admit or cause to 
be admitted the said A. B., C. D., 
E. F., and G. H. to the said last 
mentioned copyhold estates and 
hereditaments within the said ma- 
nor, that is to say, the said A. B. 
as tenant thereof for his natural 
life, and tlie said C. D., £. F., and 
G. H. as tenants in common of and 
in the reversion thereof as afore- 
said, upon payment of the said fine 
so tendered and offered to be paid 
to you as aforesaid, without pay- 
ment of any further or other fine 
to you by the said C. D., E. P., 
and G. H., or any of them, for 
being admitted to such copyhold 
estates and hereditaments, or that 
you show us cause to the contrary 
thereof, lest by your default the 
same complaint should be repeated 
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to us. And how j'ou shall hare at Westminster, the day of 

executed this our writ, make known , in the year of oat reign. 

to us, at Westminster, on , then By the Court. 

returning to us this our said writ. By Rule of Court. 
Witness), Thomas Lord Denman, 



9. Mandamus in Ecclesiastical Cases. 

As to the higher dignities.'] Where a clergymao, instituted 
and inducted into an archdeaconry, was in law ipso facto 
inducted into a prebend annexed to it by royal grant, and 
accordingly presented himself before the dean» to be sworn in, 
but the dean refused to administer the oath, alleging that it 
was necessary for him to have a separate institution to the 
prebend : the court upon application, awarded a mandamus 
to the dean, commanding him by himself or deputy to admi- 
nister the oath. R. v. Dean and Chapter of Rochester, 
3 B. ^ Ad, 95 ; and see Bp, of Chichester v. Harwood, 1 T, R. 
050. But where the bishop, as visitor, deprived a prebendary 
for incontinency, the court refused a mandamus to restore 
him, although it was alleged that the deprivation was irre- 
gular ; the court said that they never awarded a mandamus to 
a visitor after sentence. R. v. Bp. of Chester, 1 Wils. 206. 
So, where the crown claimed to appoint to a deanery, but the 
chapter elected another party : upon an application for a 
mandamus to the chapter to dect the party recommended by 
the crown, the court refused it, first because they thought the 
chapter had the right, and secondly because if even the 
deanery were in the presentation of the crown as patron, the 
proper remedy would be by quare impedit, JR. v. President 
and Chapter of St. Peter's, Exeter, 9 Law J., 308, qb. 

As to curates and lecturers.] Where a party, nominated 
as curate of a chapel by the vicar of the parish, and duly 
licensed, after being in possession for eleven weeks, was 
turned out by one Blooer, a parishioner, who at the same 
time locked up the chapel ; and it appeared that the chapel 
was a donative, and endowed with lands: the court upon 
application awarded a mandamus to Blooer to restore him. 
R. V. Blooer, 2 Burr. 1043. So, where a chaplain is to be 
elected to a chapel, and there is a vacancy or a void Section, 
the court will grant a mandamus to elect. R. v. Dtwies el al., 
6 Ad. 8^ El. 374. A mandamus does not lie for a living, 
because the law has in that case provided a specific remedy; 
but for lectureships, where a profit or endowment is annexed 
to them, per Ld. Mansfield, 1 fV. Bl. 352, or where the 
lecturers have fixed salaries, not depending upon voluntary 
contributions, R. v. Bp. of Lofidon, 2 Str. 1192, 1 Hits. 11, 
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R. V. Bp. of London, I T,R.S3\. R. v. FieU, 4 T, K. 125, a 
mandamus will lie to admit or restore them to their lecture- 
ships, if wrongfully kept out of them. But the court will 
cot grant such a mandamus, unless the party have the con- 
sent of the rector to his appointment ; for no person can use 
the pulpit of a rector without his consent. R. v. Bp. of 
London, I T. R. 331. If indeed there be an immemorial 
usage to the contrary, or if there be an endowment, which 
affords a strong argument that the lectureship had a legal 
commencement, it might be otherwise. Id. But where there 
was n9 immemorial custom for the lecturer to use the pulpit 
without the rector's consent, and the lecturer was paid out of 
the poor-rates, the court refused a mandamus to compel the 
rector to certify the election of the lecturer to the bishop, 
in order to his being licensed. R. v. Field, 4 T. R. 125. So, 
in the case of an endowed lectureship, where no such custom 
appeared, but on the contrary it appeared that the lecture- 
ship was founded in 1658, when the episcopal constitution 
was suspended, and consequently there could not have been 
the joint consent of the bishop, rector, and vicar, to the 
endowment, the court refused a mandamus to the bishop to 
license a lecturer, without the consent of the vicar, although 
it appeared that the lectureship was originally endowed by 
the rector, with an annual stipend payable out of the impro- 
priate rectory, and that several lecturers had from time to 
time been accepted by the bishop and vicar for the time being. 
R. V. Bp. of Exeter, 2 East, 462. But although there be the 
assent of the rector or vicar, or such immemorial custom as 
is here mentioned, yet the bishop may refuse to license, for 
cause, and such cause, if sufficient, will be a good answer to 
an application for a mandamus. R. v. Jrckbp. of Canterbury 
and Bp. of London, 15 East, 117. And where a mandamus is 
moved for, commanding a bishop to license a lecturer, it 
must appear not only that there was an application to him, 
and a refusal, but also an application to, and refusal by, the 
archbishop. R. v. Bp. of London, 13 East, 419. Also, where 
the visiting justices of a county lunatic asylum had the power 
of appointing and dismissing the chaplain if they saw occa« 
sion, and they dismissed him for sufficient cause, the court 
refused a mandamus to restore him, although by stat. 9 G. 4, 
c. 40, s. 32. such chaplain must be licensed by the bishop, and 
the bishop refused to revoke his licence to this chaplain, or to 
grant a licence to another who was appointed in his stead. 
R. V. JJ. of Middlesex, 2 Ad. ^ El, N. C. 433. 

Churchwardens.'] Where there has been no election, or a 
void election, of churchwardens, the court will grant a man- 
damus to elect ; R. v. Bp. of Winchester, 7 East, 573. R. v. 
mx, 2 B. 4r Ad. 197. R. v. Rector, ^c. of St. Mary, Lambeth, 
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8 Ad. 4* El. 356. R. v. Rector, Sfc, of Birmingham, 7 Ad. Sf 
EL 254 ; or, where there has been an election, they will grant 
a mandamus to admit, R. v. HlUiamt, 8 B. Sf C. 681, or 
swear in. R. v. Harris, 3 Burr. 1420. Anon, 2 Chit. 254. 
Ex p. Lowe, 4 DowL 15. R. v. Archdeacon of Middlesex, 
3 .^<<. ^' £/. 615. Ex p. mnfeld. Id, 614. And the same as 
to the chapelwardens of a chapel. Ex p. Dt^jffield et al, 
3 Ad. 4' EL 617. 

Sexton."] If the appointment of sexton be in the inhabi- 
tants, and the office be vacant, or there have been a void 
election, the court will grant a mandamus to elect ; R. v. 
Minister, ^c, of Stoke Damarel, 5 Ad. ^ EL 584 ; if in the 
rector, a mandamus to nominate and appoint. 

Parish clerk."] A mandamus will lie, to appoint a parish 
clerk, R. v. St. Ann's, Soho, 3 Burr. 1877, or to restore him if 
improperly removed from his office. R. v. Warren, Cowp. 370. 
Anon, 2 Chit. 254. jR. v. Davis, 9 D. ^ R. 234. Exp. Cirketh, 
3 DowL 327. R. v. Neale, 4 Nev. ^ M. 868. 

Other offices.] A mandamus lies as to the office of regis- 
trar in the Ecclesiastical courts. Carth, 170. 6 Mod. 118. Comb. 
133. 3 Salk. 232. 1 Ld. Raym. 337. And. 177. Bac. Abr. 
Mandamus C. But the court refused a mandamus to the bishop 
to admit a deputy registrar, where the bishop did not approve 
of the party, although he assigned no reason for his disapproval. 
R. V. Bp. of Gloucester, 2 B. 4r Ad. 158. Nor, will the court 
grant a mandamus to admit or restore a proctor in Doctors' 
Commons, Bac. Abr. Mandamus C, or a vestry clerk. jR. v. 
Croydon, 5 T. R. 713. 

Other acts.] The court will grant a mandamus to a rector, 
&c., to inter a corpse ; for the right of interment is a common- 
law right. But the mode of burial is of ecclesiastical cogni- 
zance ; and therefore they will not grant a mandamus to bury 
in a vault, or in any particular part of the church-yard. Ex p. 
Blackmore, I B. 8f Ad. 122, or in an iron coffin, R. v. Coleridge, 

2 B.^ A. 806, or the Uke. 

The court have awarded a mandamus to churchwardens to 
make a rate, for the purpose of paying the principal and in- 
terest of money borrowed on the credit of the parish and 
church-rates, under the Church Building Acts, 58 G. 3, c. 45, 
and 59 G. 3, c. 134. R. v. Churchwardens of Brancaster, 
7 Ad. ^ EL 458. But the court refused a mandamus to church- 
wardens to make and assess an ordinary church-rate, which had 
been voted by a minority of the vestry, after the majority had 
refused it, although they had so refused it with intent (as was 
suggested) not to have any rate at all. R. v. Thomas et aL, 

3 Ad. 8f EL N. C. 589. 
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The court have granted a mandamus to a bishop, to grant 
inspection of his registry of presentation, it being a public 
book. R. V. Bp, of Ely, 8 B. 8f C. 1 12. 



10. Mandamus in other Cases. 

Where there was an appeal to the visitors of an eleemosynary 
corporation, who heard the evidence, but declined to act further, 
the court awarded a mandamus to them, to proceed and deter- 
mine the appeal. R. v. Bp. of Worcester, 4 Af. §• S. 415. 

The court awarded a mandamus to two arbitrators under a 
Canal Act, to appoint an umpire. R. v. Goodrich, 2 Smith, 388. 

The court will award a mandamus to elect a county treasurer, 
where there is a vacancy, or where there has been a void elec- 
tion. R. V. JJ. of Herefordshire, 1 Chit. 700. 

The court awarded a mandamus to the lords of the treasury, 
to issue the proper minute or authority for the payment of a 
retired allowance to a public officer. R. v. Lds. of the Treasury, 
4 Jd. 4r El. 286 ; and see Id. 976, 984. But on an appeal to 
the lords of the treasury, under the Municipal Corporation 
Act, by an officer for compensation for the loss of his office, 
if they entertain the appeal, and decide, the court will not 
grant a mandamus requiring them to re-he&r the parties, or in 
any manner to review their decision, however erroneous that 
decision may be. R. v. Lds. of the Treasury, 10 Ad. 8f El. 179. 
Id. 374. So, where the lords of the treasury held a sum of 
money, merely as servants of the crown, a mandamus requir- 
ing them to pay a portion of it over to a party claiming it, 
was refused. Re Baron de Bode, 6 Dowl. 776. Nor, will a 
mandamus lie to the lords of the privy council, commanding 
them to receive a petition praying a re-hearing in a case heard 
and determined before them. Ex p. Smith, 3 Ad. ^ El. 719. 

The court have granted a mandamus, requiring a person who 
had the books and documents of a court of requests, to deliver 
them up to one who had been elected clerk to the court. R. v. 
Hopkins et al., 1 Ad. Sf El. N. C. 161. So, they have awarded 
a mandamus requiring a county treasurer to lodge his accounts, 
which had been allowed and passed, with the clerk of the peace. 
R. V. Payn, 6 Ad. 8f El. 392. 

The court have granted a mandamus to a gaoler, to deliver 
up the body of a person, who had died in his custody, in exe- 
cution for debt, to his executors, the gaoler claiming to retain 
it until his claims upon the deceased were satisfied. R. v. 
Fox et al., 2 Ad. ^ El. N. C 246. 

But the court have refused to grant a mandamus, requiring 
a judge at the assizes to grant a warrant of restitution in a 
case of forcible entry; R. v. Harland et al., 8 Ad. 4" El. 826 ; 
or requiring a sheriff in his county court to issue execution ; 

713 
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Eldridge v. Fletcher, 1 Har. fy W. 199; or, requiring the lords 
of the admiralty to restore certain deductions which they had 
made from the half-pay of a naval officer, Ex p, Ricketts, 4 Ad, 
8f El. 999, or to fix a price for the use of a patent ; Ex p, 
Pering, 4 Ad. 8f El. 949 ; or, requiring the commissioners of 
woods and forests to pay a poor-rate ; Exp. Reeve, 5 Dowl. 668 ; 
or, requiring servants of the crown to pay over a portion of a 
sum of money in their hands to a party claiming it. Re Baron 
de Bode, 6 Dowl. 776, or to deliver up goods on payment of a 
certain rate of duty; R. v. Comm. of Customs et al., 5 Ad. 4' 
El. 380 ; or, requiring the treasurer of a county to reimburse 
constables for money expended by them, R. v. Erie, 2 Burr. 1 197, 
or to pay the costs of witnesses, R. v. Jeyes, 3 Ad. Sf El. 416, 
or to obey an order of quarter sessions. R. v. Bristmr, 6 T. R. 
168. R.V. Treasurer of Surrey, 1 Chit. C50; or, requiring a 
registrar of births to erase an entry ; Ex p. Stanford, 1 Ad. 4" 
El. N. C. 886 ; or, requiring an insurance company to transfer 
shares standing in the name of a bankrupt into the names of 
his assignees ; R. v. London Assurance Co., 5 B. 8f A. 899 ; or, 
requiring a private individual, not acting in any official charac- 
ter, to do an act, for in such a case an action will lie. R. v. 
Hopkins et al., 1 Ad. Sf El. N. C. 161. So, where a statute 
does not allow of proceedings being removed by certiorari, the 
court have refused to allow them to be brought indirectly under 
their review by mandamus. R. v. //. of W. R. Yorkshire, 
1 Ad. %- El. 563. 

Having thus noticed the different cases in which a writ of 
mandamus will lie, we shall now treat of the manner in which 
the writ is obtained and sued out, and of the proceedings 
upon it. 

SECTION III. 

The Writ, how obtained, and Proceedings thereon. 

1 . Statutes upon the Subject. 

By Stat. 9 Ann, c. 20, — after reciting that divers persons 
had then of late illegally intruded themselves into, and had 
taken upon themselves to execute the offices of mayors, bailiffs, 
portreeves and other offices, within cities, towns corporate, 
boroughs and places, within that part of Great Britain called 
England and Wales, and where such offices were annual offices, 
it had been found very difficult, if not impracticable, by the 
laws then in being, to bring to a trial and determination the 
right of such persons to the said offices within the compass of 
the year ; and where such offices were not annual offices, it 
had been found difficult to try and determine the right of 
such persons to such offices before they had done divers acts 



Horn obtained^ and Proceedhigs thereon, 275 

in their said offices prejudicial to the peace, order, and good 
government within such cities, towns corporate, boroughs and 
places wherein they had respectively acted ; and that divers 
persons who had a right to such offices, or to be burgesses or 
freemen of such cities, towns corporate, boroughs or places, 
had either been illegally turned out of the same, or had been 
refused to be admitted thereto, having in many of the said 
cases no other remedy to procure themselves to be respec- 
tively admitted or restored to their said offices or franchises 
of being burgesses or freemen, than by writs of mandamus, 
the proceedings on which were very dilatory and expensive, 
whereby great mischiefs had already ensued and more were 
likely to ensue, if not timely prevented : — it was enacted that 
" where any writ of mandamus shall issue out of the court of 
Queen's Bench, the courts of sessions of counties palatine, 
or out of any of the courts of grand sessions in Wales, in 
any of the cases aforesaid, such person or persons, who by 
the laws of this realm are required to make a return to such 
writ of mandamus, shall make his or their return to the first 
writ of mandamus." 

By sect. 2, " as often as in any of the cases aforesaid, any 
writ of mandamus shall issue out of any of the said courts, 
and a return shall be made thereunto, it shall and may be 
lawful to and for the person or persons suing or prosecuting 
such writ of mandamus, to plead to or traverse all or any the 
material facts contained within the said return; to which 
the person or persons making such return shall reply, take 
issue, or demur ; and such further proceedings and in such 
manner shall be had therein, for the determination thereof, as 
might have been had if the person or persons suing such writ 
had brought his or their action on the case for a false return ; 
and if any issue shall be joined on such proceedings, the 
person or persons suing such writ shall and may try the same 
in such place as an issue joined in such action on the case 
should or might have been tried ; and in case a verdict shall 
be found for the person or persons suing such writ, or judg- 
ment given for him or them upon a demurrer, or by nil dkit, 
or for want of a replication or other pleading, he or they 
shall recover his or their damages and costs in such manner 
as he or they might have done in such action on the case as 
aforesaid ; such costs and damages to be levied by capias ad 
satisfaciendum, fi. fa., or elegit ; and a peremptory writ of 
mandamus shall be granted without delay for him or them 
for whom judgment shall be given, as might have been if such 
return had been adjudged insufficient; and in case judgment 
shall be given for the person or persons making such return 
to such writ, he or they shall recover his or their costs of 
suit, to be levied in manner aforesaid." 
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Provided (by sect. 3), That if any damages shall be re- 
covered by virtue of this act against any such person or 
persons making such return to such writ as aforesaid, he or 
they shall not be liable to be sued in any other action or suit 
for the making such return ; any law, usage or custom to the 
contrary thereof in anywise notwithstanding. 

And by sect. 6, " it shall and may be lawful to and for the 
said courts respectively, to allow to such person or persons 
respectively to whom any writ of mandamus shall be directed, 
in any of the cases aforesaid, or to the person or persons 
who shall sue or prosecute the same, such convenient time 
respectively to make a return, plead, reply, rejoin or de- 
mur, as to the said courts respectively shall seem just and 
reasonable." 

And by sect. 7, the stat. 4 Ann. c. 16, intituled " An Act 
for the amendment of the law and the better advancement of 
justice," and all the .statutes of jeofails, shall be extended to 
all writs of mandamus and proceedings thereon, for any the 
matters in this act mentioned. 

By Stat. 1 W. 4, c. 21, s. 3, reciting that the provisions 
contained in the above stat. 9 Ann. c. 20, had been found 
useful and convenient, and the same ought to be extended to the 
proceeding on other such writs : it is enacted that the several 
enactments relating to the return to writs of mandamus, and 
the proceedings on such returns, and to the recovery of 
damages and costs, shall be and the same are hereby extended 
and made applicable to all other writs of mandamus, and the 
proceedings thereon, except so far only as the same may be 
varied or altered by this act. 

And by sect. 4, reciting that whereas writs of mandamus 
(other than such as relate to the offices and franchises men- 
tioned in or provided for by the said act made in the ninth 
year of the reign of Queen Anne) are sometimes issued to 
officers and other persons, commanding them to admit to 
offices, or do or perform other matters, in respect whereof 
the persons to whom such writs are directed claim no right 
or interest, or whose functions are merely ministerial in 
relation to such offices or matters ; and it may be proper 
that such officers and persons should in certain cases be pro- 
tected against the payment of damages or costs to which 
they may otherwise become liable, — it is enacted, "That it 
shall and may be lawful for the court, to which application 
may be made for any writ of mandamus (other than such as 
relate to the said offices and franchises mentioned in or pro- 
vided for by the said act made in the reign of Queen Anne), if 
such court shall see fit so to do, to make rules and orders, 
calling not only upon the person to whom such writ may be 
required to issue, but also aU and every other person having 
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or claiming Any right or interest in or to the matter of such 
writ, to show cause against the issuing of such writ and pay- 
ment of costs of the application ; and upon the appearance 
of such other person in compliance with such rules, or in 
default of appearance after service thereof, to exercise all such 
powers and authorities, and make all such rules and orders,. 
applicable to the case, as are or may be given or mentioned 
by or in any act {see 1 ^ 2 W^. 4, c. 58 ; and 1 Arch, Pr, 266.) 
passed or to be passed during this present session of parlia- 
ment for giving relief against adverse claims made upon 
persons having no interest in the subject of such clamis. Pro- 
vided that the return to be made to any such writ, and issues 
joined in fact or in law upon any traverse thereof, or upon 
any demurrer, shall be made and joined by and in the name 
of the person to whom such writ shall be directed ; but nevei^ 
theless the same shall and may, if the court shall think fit so 
to direct, be expressed to be made and joined on the behalf 
of such other person as may be mentioned in such rules; and 
in that case such other person shall be permitted to frame the 
return, and to conduct the subsequent proceedings at his own 
expense ; and in such case, if any judgment shall be given for 
or against the party suing such writ, such judgment shall be 
given against or for the person or persons on whose behalf the 
return shall be expressed to be made, and who shall have the 
like remedy for the recovery of costs and enforcing the judg- 
ment as the person to whom the writ shall have been directed 
might and would othen^'ise have had." 

And by sect 5, " in case the return to any such writ shall 
in pursuance of the authority given by that act, be expressed 
to be made on behalf of any other person as aforesaid, the fur- 
ther proceedings on such writ shall not abate or be discontinued 
by the death or resignation of, or removal from office of, the 
person having made such return, but the same shall and may 
be continued and carried on in the name of such person ; and 
if a peremptory writ shall be awarded, the same shall and may 
be directed to any successor in office or right to such person." 

And by sect. 6, for making some further provision for the 
payment of costs on applications for mandamus, it is further 
enacted, " That in all cases of application for any writ of man- 
damus whatsoever, the costs of such application, whether the 
writ shall be granted or refused, and also the costs of the writ, 
if the same shall be issued and obeyed, shall be in the discre- 
tion of the court, and the court is hereby authorized to order 
and direct by whom and to whom the same shall be paid." 

By Stat. 6 & 7 Vict. c. 67, s. 1, reciting that writs of man- 
damus are issued by Her Majesty's court of Queen's Bench and 
the courts of the counties palatine, and the application for the 
same must now be made in those courts respectively alone ; 
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and that writs of mandamus are frequently awarded, and often 
in cases of considerable importance, and the practice of issuing 
such writs hath of late very much increased ; and that it is ex- 
pedient that parties interested in the issuing of or in the pro- 
ceedings upon such writs respectively shall be enabled in cer- 
tain cases to have the judgments and decisions of the said court 
of Queen's Bench, and courts of the counties palatine re- 
spectively in respect of the said writs and of the proceedings 
thereon, reviewed by a court of error, if they shall so think 
tit, and that a certain mode of effecting the same shall be or- 
dained and established ; And reciting that by the above stat. 
9 Anne, c. 20, it was enacted amongst other things, that in 
certain cases therein mentioned, when a writ of mandamus 
should issue and p return should be made thereunto, it should 
be lawful for the person suing or prosecuting such writ to plead 
to or traverse all or any of the material facts contained within 
the said return, to which the person making such return should 
reply, take issue, or demur, and such further proceedings in 
such manner should be had therein for the determination there- 
of as might have been had if the person suing such writ had 
brought his action on the case for a false return ; And reciting 
that by the above stat. 1 W. 4, c. 21, the said provision here- 
inbefore mentioned of the said herein first recited act was 
extended to writs of mandamus in all other cases and to the 
proceedings thereon ; And that in neither of the said recited 
acts, nor in any other act, is any power or authority given to 
the person prosecuting such writ of mandamus to demur to 
the return made to any such writ, so that the decision of the 
said courts respectively as to the validity of such return could 
be reviewed by a court of error : for remedy whereof, there- 
fore it is enacted, " That in all cases in which the person pro- 
secuting any such writ heretofore issued or hereafter to be 
issued shall wish or intend to object to the validity of any re- 
turn already made or hereafter to be made to the same, he shall 
do so by way of demurrer to the same, in such and the like 
manner as is now practised and used in the courts hereinbefore 
mentioned respectively in personal actions; and thereupon 
the said writ and return and the said demurrer shall be entered 
upon record in the said courts respectively, and such and the 
like further proceedings shall be thereupon had and taken as 
upon a demurrer to pleadings in personal actions in the said 
courts respectively ; and the said courts respectively shall there- 
upon adjudge either that the said return is valid in law, or that 
it is not valid in law, or that the writ of mandamus is not valid 
in law ; and if they acyudge that the said writ is valid in law, 
but that the return thereto is not valid in law, then and in 
every such case they shall also by their said judgment award 
that a peremptory mandamus shall issue in that behalf, and 
thereupon such peremptory writ of mandamus may be sued 
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out and issued accordingly, at any time after four days from the 
sigDing of the said judgment ; and it shall be lawful for the said 
courts respectively, and they are hereby required, in and by 
their said judgment, to award costs to be paid to the party in 
v^hose favour they shall thereby decide, by the other party or 
parties." 

And by sect. 2, " whenever any such judgment as is herein- 
before mentioned shall be given, or whenever issue in fact or in 
law shall be joined upon any pleadings in pursuance of the said 
recited acts or either of them, and judgment shall be given 
thereon by any of the courts aforesaid, it shall be lawful for 
any party to the record in any of such cases who shall think him- 
self aggrieved by such judgment, to sue out and prosecute a 
writ of error for the purpose of reversing the same, in such 
manner and to such court or courts as a party to any personal 
action in the said courts may now sue out and prosecute a writ 
of error upon the judgment in such action ; and such and the 
like proceedings shall thereupon be had and taken, and such 
costs awarded, as in ordinary cases of writs of error upon 
judgments of the said courts respectively in personal actions ; 
and if the judgment in such court be reversed by the court of 
error, the said court of error shall thereupon by their judg- 
ment not only reverse the same, but shall also in addition there- 
to give the same judgment which the court whose judgment is 
so reversed ought to have given in that behalf; and if by their 
said judgment they shall award that a peremptory writ of man- 
damus shall issue, the same shall and may accordingly be issued 
by the proper officer in the office from which such writs issue, 
as the case may be, upon production to him of an office copy 
of the said judgment of the court of error> which shall be his 
authority and warrant for so doing. Provided always, that 
bail in error to the amount of fifty pounds, or such other sum 
as may by any rule of practice be appointed as hereinafter 
provided, shall be duly put in within four days after the allow- 
ance of the said writ of error, and the same shall afterwards 
be duly perfected according to the practice of the court where- 
in the said original judgment was given, otherwise the plaintiff 
in error shall be deemed to have abandoned his writ of error, 
and the same shall not be further prosecuted." 

And by sect. 3, no action, suit or any other proceeding shall 
be commenced or prosecuted against any person or persons^ 
whatsoever, for or by reason of any thing done in obedience to 
any peremptory writ of mandamus issued by any court having 
authority to issue writs of mandamus. 

And by sect. 4, the said courts of error, who are hereby em- 
powered to take cognizance of the matters aforesaid, may 
make, and they are hereby directed to make, from time to time, 
and as often as they shall see occasion, such rules of practice 
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in reference to the said application and the proceedings thereon, 
and in reference to the writs of error hereinbefore mentioned 
and the proceedings thereon* and the amount of bail to be 
taken, as the said courts respectively may deem necessary to 
effectuate the intention of this act in relation to the same re- 
spectively. 

2. Motion and Rule. 

Affidavit:] Prepare the affidavits, stating all the facts 
necessary to show the applicant's right to the writ required, 
that is to say, all the facts necessary to make out the allega- 
tions to be comprised in the two first parts of the intended 
writ. Where the motion is for a mandamus to elect, admit, 
or swear in to an office, the affidavit must show the nature of 
the office, that the court may judge whether it be an office 
for which a mandamus will lie. R. v. Men of Ashbum Court, 
2 Mod. 316. BuL N, P. 199. If the office be in a corpora- 
tion by prescription, the constitution of the corporation, as 
well as the party's right to the office, must be stated in the 
affidavit ; if it be a corporation by charter, a copy of it must 
be produced at the time of making the motion. Case of the 
Vintners' Co., Bui. N. P. 200, verified by affidavit. So, in all 
other cases, the affidavits must show facts, from which the 
court may judge whether the case be one in which they 
ought to grant the writ. See ante, p. 205, et seq. So, where 
an application was made for a mandamus against a person 
who had ceased to be overseer of the poor by reason of his 
having been convicted of a misapplication of the parish monies 
under stat. 4 & 5 W. 4, c. 76, s. 97 : the court held that a 
copy of the conviction ought to be verified by and annexed to 
the affidavit. R. v. Simms, 4 Dowl. 294. But in moving for 
a mandamus to the steward of a manor to enrol a deed of 
disposition, in pursuance of stat. 3 & 4 W. 4, c. 74, s. 53, it 
was holden not to be necessary to annex to the affidavit a 
copy of the deed itself; it was sufficient that the substance of its 
contents was stated in the affidavit. Croshie v. Fortescue, 
5 Dov:L 273. The affidavit must show a default in the duty 
sought to be enforced, see ante, p. 207, a demand that it be 
performed, and a refusal to perform it, see ante, p, 207 — 209, 
and that it still remains unperformed. See ante, jd. 210. 

The affidavit must show also that the application is made 
by one who had a right to require the duty to be performed. 
And therefore where a burgess of a corporation applied for a 
mandamus requiring the late mayor to pay to the treasurer of 
the borough, certain rents and profits of lands belonging to 
the corporation which he had received, the court held that 
the application should have been made, if at all, by the trea- 
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surer of the borough, not by a simple burgess. R. v. Frost, 
8 Ad. ^- El. 822. 

The affidavits must be intituled "In the Queen's Bench" 
only. 

Motion and rule.1 Having the affidavits ready, instruct 
counsel to make the motion. It must be for a rule upon the 
party or parties to whom the writ (if granted) must after- 
wards be directed ; and therefore where the rule called upon 
the churchwardens and overseers of a parish to show cause 
why a mandamus should not issue, directed to them and 
twenty principal inhabitants of the parish, it was holden bad; 
the court however allowed the rule to be amended, saying 
that it would be good if again served. R, v. Clerkenwell, 
BuL N.P. 199, 200. So, where an application was made 
against all the justices attending at a special sessions for the 
highways upon a particular occasion, although two of them 
alone took part in the matter relating to which the application 
was made : Coleridge, J. held that the party could only have 
his rule against those who actually interfered. R. v. //. of 
TVUts, 8 Dowl, 717. The rule also must be merely for a man- 
damus to do the act required, not specifying how or in what 
manner it is to be done, see ante, p. 200, R. v. Ledgard, 
1 Ad. 8f El. N. C. 616, or the particular day on which it is to- 
be done, R. v. Mayor of Bridgewater, 2 Chit. 256, unless that, 
be specifically provided for by Act of Parliament. 

Also, the application must not be a stale one, but must be- 
made promptly, otherwise the court will not entertain it. 
Where a tumpjke gate had been erected twenty-six years, the 
court refused a mandamus to the justices at sessions to hear a 
complaint against the trustees of the road for continuing it, 
saying that the party might, if he thought fit, proceed against 
the trustees by indictment. R. v. //. of Cambridgeshire, 
I D. 8f R. 325. Where in 1817, allotments were set out 
under an inclosure act, to a party claiming them, and posses- 
sion given; and in 1829 an application was made for a man- 
damus to the commissioners of the inclosure, to compel them 
to set out an occupation road to these allotments : the court 
refused it, after such a lapse of time, although the applica> 
tion was made before the commissioners had published their 
award, and although it was sworn that there was no road to 
these allotments, nor any access to them but through allot-^ 
ments set out, or land sold, to others. jR. v. Cockermouth 
Inclosure, I B. Sf Ad. 378. So, where in 1813 an application 
was made for a mandamus to a canal company, to compel 
them to summon a jury, to assess compensation for land taken 
by them in 1799, the court held the application to be too late, 
and refused the rule. R. v. Stainforth and Keadby Canal Co.,. 
\ M, 8f S.'i2. So, where a party applied for a mandamus to 
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a canal company to enrol with the clerk of the peace a con- 
tract for land taken by them from his estate, and which they 
were obliged to do by the terms of their act: but it appearing 
that the company had been 65 years in undisturbed possession 
of the land, the court refused the writ. R. v. Leeds and, 
Liverpool Canal Co., II Ad. 8f &. 316. But where an appeal 
was in January, and a motion was made in May for a man- 
damus to enter continuances and hear it: the court held that 
the application was not too late, the delay being accounted 
for by the time taken to obtain the sanction of the township 
and in obtaining the advice of counsel. 12. v. //. of W. R. 
Yorkshire, 2 Ad. 8f El. N. C. 505, 506, n. And in the case of 
an application for a mandamus to the mayor of a borough to 
restore a name to the burgess list, which he and the assessors 
had expunged from it, the court made the rule absolute, 
although at that time the year for which the list had been 
made had expired, and although the mayor who had ex- 
punged the name had gone out of office before the rule nisi 
was obtained, and no application for the purpose had been 
made to his successor. R. v. Mayor of Eye, 9 Ad. ^ El. 670. 
In some cases the court grant the rule absolute in the first 
instance. A rule ^for a mandamus to admit or swear into 
office, if the right appear plain, will be granted absolute in 
the first instance ; Bui. N. P. 199. B. v. Archdeacon of Lich- 
field and Coventry, 5 Nev. 8f M. 42. Ex p. Penruddock, 1 Har. 
Sf W. 347. R. V. ChurchiDordens of Manchester, 1 Dowl. 707 ; 
in the case of a mandamus to restore, the rule is always a 
rule nisi. Bui. N. P. 199. But where upon a motion for a 
mandamus to the warden of the Vintners' Company to swear 
in J. S. as one of the court of assistants, where the affidavit 
was not positive as to the election, but merely stated that the 
deponent was informed of it by one of the court of assistants, 
the court granted a rule nisi only, intimating however that if 
the affidavit had been positive, they would have granted the 
rule absolute in the first instance. Case of the Vxntnerf Com- 
pany, Bui. N. P. 200. Where an infant was abandoned, by 
concealing it in a bundle and leaving it at the Foundling 
Hospital, the court granted a mandamus, absolute in the 
first instance, to the overseers of the parish, to receive and 
maintain the child. Ex p. Foundling Hospital, 5 Dowl. 122. 
So, a rule for a mandamus to justices to allow a poor-rate, is 
absolute in the first instance. R. v. Ld. Oodolphin et al., 
13 Law J., 57, m. So, is a rule for a mandamus to overseers 
to pay a sum of money to the order of the guardians of an 
union, for the quota of their parish to the maintenance of the 
poor. R. V. St. Andrew, Holbom, 7 Ad. Sf El. 281. Also, 
by Stat. 6 & 7 Vict. c. 89, s. 5, it is enacted that in all cases 
of intended application to the court of Queen's Bench for a 
mandamus to proceed to an election of any corporate oflScer 
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or officers in any of the boroughs mentioned in sched. A. or B. 
of the Municipal Corporation Act, " it shall be lawful for the 
party intending to make such application, to give notice in 
writing thereof to the party to be affected thereby at any time 
not less than ten days before the day in the said notice speci- 
£ed for making such application, in which notice shall be set 
forth the name and description of the party by whom such 
application will be made, together with a statement of the 
grounds thereof, and at the same time to deliver with such 
notice a copy of the affidavits whereby the application will be 
supported ; and therefore it shall be lawful for the said last 
mentioned party to show cause in the first instance against 
such application ; and if no sufficient cause be shown, it shall 
be lawful for the said court of Queen's Bench, on proof of 
the due service of such notice and statement, and of the 
delivery of a copy of such affidavits as may be used for the 
purpose of supporting such application, to make the rule for 
such mandamus absolute, if the said court shall so think fit, 
in the first instance, and also, if they shall so think fit, to 
direct that any writ of mandamus thereby ordered to be issued* 
shall be peremptory in the first instance. Besides the power 
here given to grant a peremptory mandamus in the first 
instance, the court had the same right at common law in all 
cases, and sometimes in cases of emergency exercised it. 
Thus, where a gaoler refused to give up the body of a debtor 
in his custody to his executors, the court not only granted 
the rule for the mandamus absolute in the first instance, but 
also ordered the mandamus to be peremptory in the first 
instance, saying, that the gaoler, if he had any cause to show 
against it, might do so, not by way of return, but in showing 
cause why an attachment should not issue against him if he 
disobeyed the writ. R. v. Fox et al., 2 Ad. ^ El. N, C. 246. 
But upon an application for a mandamus to replace a name 
on the burgess list, grantable under stat. 7 W. 4 & 1 Vict, 
c. 78, s. 24, the court will not grsnt the writ peremptory in 
the first instance. R. v. Mayor of Eye, 9 Ad, 8f El. 671. 

It may be necessary to mention that the court will not 
grant one rule for two or more writs of mandamus ; there 
must be a rule for each. R. v. Mayor of Bridgenorth, per 
Littledale, /., 10 Ad. Sf El. 70, 66. Nor, will they grant one 
mandamus to restore several persons to office, Atum. 2 Salk, 
436, Comb. 307» 5 Mod. 11, or to admit all persons having a 
right to their freedom, R. v. Mayor of Kingston-upon-HuU, 
1 Sir. 578, or the like; there must be a separate mandamus 
for each. But they will grant a mandamus to do an act, 
although the effect of it may be to perfect the right of several 
persons. R. v. Ld. Montacute, I W. Bl. 60. So, there is no 
objection to one rule and one writ, to compel justices to grant 
warrants of distress for two or more poor-rates due from the 
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same party to the same parish. R. v. Ellis et al., 12 Law J,, 
20, m. 

So, in all cases not relating to corporate offices within 
Stat. 9 Ann, c. 20, {ante, p. 274), the court by their rule, may 
call upon not only the person or persons to whom the writ is 
to be directed, but also all and every other person having or 
claiming any right or interest in or to the matter of such 
writ, to show cause against the issuing of such writ, and pay- 
ment of costs of the application. 1 fV. 4, c. 2\, s. 4. 

If the rule be granted, draw it up at the crown-office, and 
serve a copy or copies upon the party or parties mentioned in 
the rule ; personal service is not required. "Where a rule nisi 
is obtained for a mandamus to justices at sessions, although 
it is usual in practice to serve a copy upon the clerk of the 
peace, as well as upon the justices, yet this is not necessary ; 
it is sufficient if copies be served upon the justices whose 
decision is complained of, R. v. Tucker, 4 B. Sf C. 545, that is 
to say, upon the chairman, and one other of the justices who 
were upon the bench at the time. If the rule be a rule nisi, 
make an affidavit of service, and proceed afterwards to make 
the rule absolute in the ordinary way. 

If it become necessary to enlarge the rule, the court will do 
so in the same cases and under the same circumstances as in 
civil actions. And where a rule for a mandamus to serve the 
office of mayor, was made so late in Trinity term, that the 
party had not time to answer the affidavits within that term, 
the court enlarged the rule until the following term, al- 
though it was suggested that he had really no answer to make 
to the rule, and although the charter-day for electing a new 
mayor would occur in the mean time, and until then the public 
would be deprived of the services of the mayor. Re JValsall, 
1 Har. & W. 370. 

Not only the person who is made party to the rule, but the 
party who is really interested in opposing it, may show cause 
against it. Where an application was made for a mandamus 
to the Bishop of Ely, as visitor of Trinity College, Cambridge, 
to proceed on an appeal brought by Doctor Vernon against the 
vice-master of the college, the bishop, who had declared that 
he would not entertain the appeal unless compelled, showed 
no cause against the rule, and the counsel for the applicant 
therefore insisted on his right to make the rule absolute, and 
objected to cause being shown on the part of the college : but 
the court would not listen to the objection, saying that the 
college had a right to interpose. R. v. Bp, of Ely, 1 fT. Bl. 52, 
53. So, upon a rule nisi for a mandamus to justices at sessions 
to enter continuances and hear an appeal against a conviction 
under the Turnpike Act, it was holden by Williams, J. to be on 
objection that the counsel appearing to show cause against it, 
were instructed by the attorney of the trustees of the road 
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and not by the convicting justice or the informer, who alone 
by the rule were called upon to show cause. R. v. //. of Mid- 
dlesex, 2 DowL N. C. 719. Where a rule nisi for a mandamus, 
and a rule nisi for a quo warranto information, respecting the 
same office, were pending at the same time, the court refused 
to allow them both to be discussed together; but having 
discharged the former rule upon argument, and being of opinion 
that the proper remedy was by quo warranto, they made the 
latter rule absolute. R. v. Mayor of Winchester, 7 Ad, ^ £/. 2 1 5. 
The cause shown may be, either a denial of some one or 
more material facts, stated in the applicant's affidavit, and which, 
if successfully denied, will show that he has no right to the 
writ ; see R. v. Stoke Damarel, 5 Ad. 8f El. 589 ; such as a 
denial of the previous demand and refusal, or of the election, 
the right to elect, &c. ; or, a special statement of facts showing 
to the same effect. Any objection, however, to the sufficiency 
of the demand and refusal, must be made before the party 
proceeds to a discussion of the merits. R. v. Eastern Counties 
Railway, 10 Ad. 8f El. 531, 545. It may also be shown as 
cause against the rule, that a former rule nisi had been obtained 
by the same parties upon the same subject, and which was 
discharged ; as the court will not entertain a second application 
upon the same subject, after a former one refused. Even 
where, upon an application for a mandamus to a township to 
levy by rate a certain sum as their portion of a church-rate, 
upon an affidavit stating a custom that such township and 
another should contribute double that sum ; but because the 
affidavits did not go on to show how much of the amount was 
contributable by each township, the court held this to be a 
substantial defect, and discharged the rule : the churchwardens 
afterwards, without reference to the former proceedings, ob- 
tained a second rule on fresh affidavits, showing that the two 
townships contributed in equal proportions ; but it being ob> 
jected that this was a second application, the court discharged the 
rule with costs. R. v. Pickles et al, 3 Ad. fy El. N. C. 599, n.; and 
see R. v. Manchester and Leeds Railway Co., 8 Ad. 8f El. 413, 
419. R.y.JJ. of Leicester, A B.8f C.S91. R. v. Barton, 9 DowL 
287 ; and see 2 Arch. Pr. 287. Nor. will the court grant two 
cross or concurrent writs of mandamus, to proceed to an 
election in a corporation, without some special reason, such 
as laches in the first applicant, or a strong belief that the first 
writ will be improperly executed. R. v. Corporation of Wigan, 
2 Burr. 782. 

If upon the affidavits there be no doubt of the right of the 
applicant, the court will grant the writ. Or, if the matter 
either of law or fact be doubtful, the court will in general grant 
the writ, in order that it may be more solemnly discussed upon 
the return. R. v. Dr. Bland, Bui. N. P. 200. But if there 
be no reasonable doubt of the insufficiency of the right as 
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stated, the court of course will refuse or discharge the rule. 
Se$ R, V. rmtora of MiddUsex Asylum, 2 Ad. ^ El. N. C. 439, 
per Ld Dmman, C. J. Where in the course of a discussion 
upon a rule for a mandamus to a railway company, to issue a 
precept to the sheriff to summon a jury, to assess compensation 
to a party claiming it, it was avowed by counsel that the ap- 
plication ¥ras made by agreement between the parties, in order 
to obtain the opinion of the court whether this was the right 
mode of proceeding under the railway act : the court refused 
to allow the argument to proceed, as there was no question 
bon& fide in contest between the parties ; but they said that 
the rule might be made absolute for the mandamus if the 
parties wished it, and it was made absolute accordingly. R. v. 
Blachcall Railway Co., 9 Dowl. 558. If the court do not 
think right, upon discussion, to grant the writ in the form 
mentioned in the rule nisi, they may mould th^ rule in what 
manner they please, in order to meet the justice of the case. 
R. V. JJ. of Leicester, 4 B. 4r C. 891. 

CosU.] By stet. 1 W. 4, c. 21, s. 6, {ante p. 277), in all 
cases of application for any writ of mandamus whatsoever, the 
costs of such application, whether the writ shall be granted or 
refused, and also the costs of the writ, if the same shall be 
issued and obeyed, shall be in the discretion of the court, and 
the court is hereby authorized to order and direct by whom 
and to whom the same shall be paid. If the rule be discharged, 
it is usually discharged with costs. If the rule impugn the 
decision of a justice or other magistrate, who is bound by law 
to make such decision, and upon discussion before the court 
the decision be pronounced correct, the general rule is to dis- 
charge the rule with costs. R. v. Mayor of BridgetwrtK 
10 Ad. 8f EL 66. And in other- cases, it is almost a matter of 
course to grant them, unless very strong grounds of exemption 
be made out on the opposite side ; R. v. Mayor of Newbury, 
1 Ad. 8f El. N. C. 751. R. v. Eastern Counties Railway, 2 Id. 
578 ; although the court did in some cases refuse them, where 
the point decided in the principal case was a very doubtful one. 
R. V. Lady of Manor of Dullingham, 8 Ad. 8f El. 87 1, n. R. v. 
Commissioners of the Thamesand Isis Navigation, 5 Ad. 8f El. 804. 
If the rule be discharged, because it is the second application 
upon the same subject by the same party, it is usually discharged 
with costs, R. V. Pickles et a^,anff, p. 285, unless the court had 
been made aware of that fact at the time of their granting the 
rule nisi. R. v. Manchester and Leeds Railway Co., ante, p. 285. 

Where the rule is discharged, it is discharged with or without 
costs at the time. Where it is made absolute, the court may 
make it absolute with costs, without putting the party to a 
separate application for them ; 8 Ad. 8^ El. 905, n. ; or, they may 
defer their decision as to costs, until after the writ has been 
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issued, and either obeyed without contest, or contested and a 
peremptory mandamus awarded. If it be obeyed without 
contest, the prosecutor must make a special application to the 
court for the costs of the rule, and of the writ ; but if it have 
been contested and the defendant or prosecutor have obtained 
judgment on demurer or verdict, the costs of the rule and writ 
will follow the verdict, &c. and may be taxed as costs in the cause 
without any previous application to the court. R, v. Fall et al., 
1 Ad, 4r El. N. C. 636. Where the motion is made separately, 
it may be made against the party who actually showed cause 
against the rule, and who was substantially the party against 
whom it was obtained ; see R. v. Master of Peter house, Cam- 
bridge, 1 Ad. 8f El. N. C. 314; and w^here the rule had been 
against the churchwardens, overseers of the poor, and inha- 
bitants of a parish, but was contested by some of the inhabitants 
only, the churchwardens and overseers being friendly to the 
object of the motion, the court, in ordering the costs, made it 
part of the rule that the churchwardens and overseers should 
not be personally liable, as such, for them. R. v. Church- 
wardens of St. Saviour's, Southwark, 7 Ad. 8f El. 92.5. 

The writ and service.'] As to the form of the writ, we have 
already treated fully upon the subject ; I have also given forms 
applicable to most cases, and from which writs in other cases 
may readily be framed. See ante, p. 210, et seq. Having ob- 
tained the rule for the writ, engross the writ upon parchment, 
indorse upon it the name and address of the prosecutor's at- 
torney, and get it signed, sealed and entered at the crown>office.. 
In cases where the court will grant the rule absolute in the 
first instance, it may be convenient to have the writ drawn and 
engrossed before the motion is made, in order that no time may 
be lost after the rule has been obtained. And in all cases it 
jnay be prudent to have it drawn, or at least settled, by counsel. 

The mode of service, and the persons upon whom the writ 
is to be served, must depend very much upon the direction of 
the writ. If it be directed to justices of the peace, for any 
act to be done at sessions, it is usual to serve the chairman,, 
and two or three of the justices who usually attend at the 
sessions, and in practice, the clerk of the peace also, although 
this is not necessary ; if for any thing to be done out of ses- 
sions, then it is served upon the particular justices to whom 
it is directed. If the writ be directed to a company, it may be 
served upon two or three of the acting directors and their clerk ; 
if to a municipal corporation, then upon the mayor and one or 
t>vo of the town council, and the town clerk. If the writ be 
directed to individuals, it must of course be served upon them. 
The w^rit must be served personally, otherwise you cannot have 
an attachment for not returning it. If it be directed to one 
person only, the writ itself is delivered to him ; if to several,. 
then copies of the wTit are served upon all but one, at the 
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came time.skowiog the oiigina} writ, «nd lasUjFtiie^OTigiital 
writ IB fiemed upon that one. Let an affidavit be made^of the 
service.. 

Qm^Mns the writJ] If the writ be bad upon the face of it, 
the oouft any 'quash it. Where, for instatice, a mandanMis, 
framed upoa a public act of parUament, requires the party tx> 
do*an act exceeding the authority given to him by the statute, 
the court will quash it ; for they cannot enforce It in part, by 
a peremptory ttandamus limited according to the provisiOBs 
of the statute. And therefore where auditors under the Vestry 
Act were required to meet twice a year at the board-room of 
the vestry, to audit the accounts of the vestry, and a manda- 
mus issued calling upon the vestry to attend with and produce 
their accounts ** at such time and place, or such times and 
places aa a minority of the auditors should appoh>t'' ^ the court 
quashed the writ, because the vestry VTere not obliged by the 
statute to attend the auditors at any place they might think 
proper to appoint. R. v. Church Trustees of St. Pancras, 
3 Ad, 4r El, 536. So, where a mandamus to a corporation to 
pay instalments on a compensation bond, v^as not confined to 
requiring them to pay, but went on to state out of what funds 
they were to pay, namely, by enforcing the existing rates and 
making a new one : the court quashed it. R. v. Mayor of 
Poole^ 10 Law J., 196, qb., S, C. nom, R. v. Ledgardet al., 
1 Ad. ^ El. N. 0, 616. So, wbere a mandamus requiring the 
defendant to hand over the books, &c. of- a court of requests 
to the prosecutor, who had been elected clerk of the court, did 
not state that the defendant detained them in any official cha- 
racter, or otherwise than as a private individual, in which case 
trover would lie : the court quashed the writ, and held that it 
^ould not be made good by the return, in which the defendant 
claimed a right to the office. R. v. Hopkins et al., 1 Ad. fy El. 
N. C. 161. 

Formerly it was holden that the proper time for making an 
objection for a defect in the writ, was after return made, and 
before it was filed ; Bui. N. P. 206. R. v. Owen, 6 JMod. 314 ; 
and that after the return made and filed, the defendant could 
not make any objection to the writ itself. R. v. Mayor of 
York, 5 T. R. 66. But in a recent case, after a return made 
and quashed, and after a peremptory mandamus issued, and a 
rule nisi obtained for an attachment against the defendants for 
not obeying the latter writ, the court allowed them, in show- 
ing cause against this rule, to object to the first writ for defects 
appearing upon the face of it ; and the court being of opinion 
that the writ was bad, discharged the rule and quashed the writ. 
R. V. Mayor of Poole, 10 Law J., 198, qb.; and see R. v. College 
of Physicians, 3 Burr. 2740. R. v. Ward, 2 Str. 893. R. v. 
Mayor of Abingdon, 1 Ld. Raym, 559. 2 Salk. 699. R. v. 
Margate Pier Co., 2 B. ^ A. 220. 
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Also, if theM be mi irregularity in the writ,«8 if for imtamse 
it do not eonCMtt the number of dsys b e tween Hie tette mnd 
retain requifed by the practice of the comt, the ooart upon 
appHoation 'WiB aopersede it for the irregularity; ft. ir. St, 
Andrmv, HaUnfm, 7 Ad. Sf SI. 261 ; tod this, even in eases 
where tite court may have granted the rule absolute in the first 
inatwiee* on the ground of urgency, as in the case of a writ 
issuing for the payment of money for the support of paupers. 
H. 

3. The Return. 

Jhw^ compelled.} On the day after the return-day of the 
writ, search at the crown-office to ascertain whether the writ 
has been returned ; and if it have not, then, if you hilve an 
aflida^t of service, you may move for a rule nisi for an attach- 
ment, which may afterwards be made absolute in the ordinary 
way. • Or, if you have no affidavit of service, then you may 
obtain at the crown*offiee a side-bar rule to return the writ, 
serve it, and if within four days after service, if served in 
London or Middlesex, or within eight days in other cases, 
{Reg. 12), the writ be not returned, then upon affidavit dt ser> 
vice of the writ and rule, and which need not be a personal 
service, you may obtain a rule nisi for an attachment. 

Formerly the prosecutor was obliged to sue out an alias and 
fiuries writ, before he could move for his attachment. But 
now by stat. 9 Ann, c 20, s. 1, {ante p. 275), the return must 
be to the first writ. If the defendant require a further time 
to return the writ, the court or a judge at chambers may grant 
it to him. 9 Ann, c. 20, s. 6, ante p. 276. 

How made.} The return may be written on the back of the 
writ, if there be sufficient space for it. If not, then indorse 
4ipon the writ. — " The execution of this writ appears by the 

schedule hereunto annexed : The answer of ," adding the 

signature of the party, or the name of the corporation, to whom 
the writ is directed ; and you then engross the return upon 
parchment, and append it to the writ. If the writ be directed 
to individuals, it should be signed by them ; but if to a cor- 
poration, it is not necessary that the return should be under 
the corporate seal. If the writ be directed to several in- 
dividuals, they may join or sever in their return; if they 
sever, two or more returns may be indorsed on, or appended 
to, the writ, or one or more of the copies served. 

By whom ] The writ must in all cases be returned in the 
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DUme of the individiial or corporation to whom it is^disccted,. 
and not othtti^Be. In the case of corpoEaticm offices- witiun 
Stat. 9 Ann, c^20, {$ee antt p. 274), the return must be both 
by and in the niime of the corpomtioa or corpoxstttor to.v^m 
the Mrrit is dhrected ; bat in other casesy althau^ the retum 
roust be in the name of the party to whom the «ntris.4irect«d, 
it may, Sf the court shall ao direct, be expresaecl to \» m«de.on 
the behalf of such other person as may be menttoned' in (the 
yule for theivrit^ and in that case, «sdi otiier peraoa aball be 
permitted to frame the return, and to conduct the suisoe^uent 
proceedings, tit his own expense. 1 W, 4, 0. 2.1^ sj4w ' 

What reium^ The retum must either show that the party 
has performed tvhat by the trrit he was commanded to do^^^-^r 
it must show defects in the vrrit or ^previous preceedmg ttot 
]^tent upbn the foce of it,-<-or it must show a good cause 'for 
no* havin* obeyed the writ. ■ > , • • • 

1 . The return may show that the party haX obeyed the writ, 
or that he did the act in the writ commanded before: the is- 
suing of the writ or the delivery of it to iiim^ !Whcre a nian- 
damus required two justices to proceed and ^ive |udgment in 
a certain complaint depending before them, and^tiiey returned 
that they had heard and determined the complaint, ..l^e ooiirt 
held it to be a good return. JR. v. Richardson vt aL, I. W^iflu21. 
So, where a mandamus required an inferior court to give judg- 
ment upon an indictment, and the inferior court -retunked a 
judgment given, which was erroneoos: the courtTefuaed to 
quash the retum on this account, saying that the judgttent 
could only be reversed by writ of error, R. v. JJ* q/ W* R- 
yorkshire, 7 T. R,4G7. But where a statute directed th«t a 
sum of money should be paid to certain commissioDttrs, who 
were therewith to eicecute all such works, &;c. **a& shovUdfrom 
time to time be deemed necessary, proper, and expedient!' for 
putting a certain bank of a river and bridges over the same in a 
permanent state of stability and security, a&d for comdbructing 
the forelands and slopes of the banks, as £ar sts imieticalHe, 
upon one uniform system ; and by a mandamus^ reeiUng this 
clause, and that the money had been paid to the cDmmiasioners, 
they werci comm»Aded to proceed to put the banks forthwith 
in a permanent state of stability and seeurfty; andL to construct 
the forelands and slopes of the banks, as fiir as practicable, 
upon one uniform system ; to which they returned that they 
had, from time to time and at all times from the passing oCthe 
act hitherto, proceeded to execute all such works " as afaottld 
be or were from time to time deemed necessary, proper^ and 
expedient" for putting the banks in a permaneot state of 
stability and security, and for securing the foa?eknds and slopes 
of the banks, as far as practicable, upon one uniform syalem : 
the court held the return to be bad, and awarded a pereaqpftory 
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nwDdamns ; they said that the commiuionen in^ht hav? re. 
tntned that they had done such works as were peoessary, aad 
that the banlcB were put in a state of permanent stabilit?^ 
otg they might have stated that tiiey had from time to time 
executed dtvere works for the purpose of putting the banks 
itito titait state, and that they were proceeding to do lo ; but 
merely saying that they had done all anch thiog» " as should 
01: were Crom time to time deemed necesaary," was in lact 
not saying that they bad done any thing, and wm clearly io- 
su^cielkt. J2. ▼» 0(100 Bank Commi$9ioner$, 3 Jd. 4* ^* ^44. 

2. Th^ return maty show defects in the writ or the previous 
proceedings, not patent upon the face of them. Where a 
toandamos was i&rected to a oorporatipn by the name ci the 
mayor, aldermen, and commonalty of Bipon, and they retUrofd 
that they were incorporated by the name of the mayor, bur- 
.gesaes, and commonalty of Ripon : the court allowed of the 
return, and held the writ to be bad. R, t. Mayor of Ripon, 
2 8alh. 433; andsdeR. v. Bailiffs tffymich^ Id. 434, So» it seems 
'that it would be a sufficient return, that there had been no 
sooh deoMUftd and refusal of the act to he done, as is required 
by law. See R. y. KendaU. I Ad. Sf EL N. C. 366, And it 
may be necessary to observe that nothing stated in the return 
itseif, will aid or cure any defect in the mandamus. i2. v. H(^- 
Itim €t al., I Ad. Sf EL N, C. 161. 

3. So, facts showing that a writ of mandamus is not the 
proper remedy in that particular case, would be a good return 
tol^e writ. If a mandamus issue against a corporation, re- 
quiring them to pay a poor>rate, but not stating that they had 
no property en which the rate might be levied by distress, it 
shoald seem that it would be a sufficient return to state that 
the corporation had such property. See R, v. Margute Pier Co., 
Sd.^ A. 220. So, in the case of a dispute between members 
of a corporate body, where a visitor is appointed, it will be. a 
good return to a mandamus that there is such a visitor, and tliat 
the mtttter should be referred to his decision ; but this will be 
no answcjr, wheie the prosecutor is a stranger to the corpo- 
ration, for in such a case the visitor has no authority. R, v. 
£mdtdl, I Ad. fy EL N, C, 366. 

4. A denial of the matter suggested in the writ, or of a 
material part of it, will in general be a good return. There- 
fore to a mandamus to admit a person into the office of 
churchwarden^ reciting that he had been duly elected, a return 
that he was not duly elected, was holden to be a good 
return, R. ▼. mUiarm, B B. ^ C. 681. Hereford's Case, 
I Sid>, 209, 210. LamberVs Case, Carth. 170. But where the 
writ set forth the proceedings at the election, and concluded 
** by reason whereof J. S. was elected," it was holden to be a 
bad return to say that he was not elected, for the return 
ought to have denied some of the facts alleged, and not the 

02 
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conclusion drawn from them. R, v. Mayor qf York, & 21 R, 
66. So, vhere a mandamus suggested that the defendant was 
surveyor of the highways for a time named and now expired, 
and that diYcrs books of accounts, &c. relating to the high- 
ways during his time of office were now in his possession^ and 
ought to be delivered to the churchwardens, who had required 
him to deliver them, but he had refused ; the writ then com- 
manded him to deliver to the churchwardens all books, &c, 
in bis possession, or show cause to the contrary: it was 
holden to be a good return to say that on the day of the teste 
of the writ he had not, nor had he since, tlie books»&c. or any 
of them, in his possession, custody, or power ; and where he 
went on unnecessarily to state thiat he had them not on a 
prior day, when it was surmised by the writ that they were 
demanded by the churchwardens, the court held that he was 
not bound to negative a possession of them in the inter- 
mediate time between the demand and the teste of the writ. 
R. V. Round, 4 Ad. ^ EL 139. 5 Nev. Sf M. 427, S. P. R. v. 
Poyn, 6 Ad. Sf El. 392. But denying the matter of the writ 
by protestation only, is not sufficient. R. v. Briatal Dock Co.t 
6 ij. ^ C. 187, 181. So, if a return traverse matter of law, 
it will be bad ; and therefore where in part of their return a 
dock company denied that by their Act of Parliament they 
were bound to do a certain act, the court held that part of 
the return to be bad. R. v. Bristol Dock Co., 2 Ad. ^ El. 
N. C. 64. 

5. It seems that a special statement of facts, amounting to 
a negative of some suggestion in the writ, will also be a ^>od 
return to the writ. Where the writ suggested a due election 
of the prosecutor by the persons entitled to elect, and the 
return, instead of denying the right in express terms, stated 
facts and documents from which it appeared that there was 
no right in the electors : this was objected to as being argur 
mentative and bad ; and Lord Denman, C. J., in delivering 
the opinion of the court, said that doubtless, as the right of 
the m^ority was denied, it ought regularly to have been 
denied in direct terms, and not left to be inferred from docu- 
ments however conclusive ; but that the court were not pre- 
pared to say that a return is necessarily bad by reason of this 
defect, if such facts be stated as fully to convince the court* 
in point of law, that the right does not exist as claimed. 
R, V. KendaU, 1 Ad. ^ El. N. C. 382, 375, 366. Forroeriy it 
was deemed a good objection to a return, that it waa argu- 
mentative. And therefore where a mandamus was granted to 
swear a person into the office of town clerk; and the return 
was that he had but seventeen votes, and another person had 
eighteen, and that they accordingly swore in the latter ; this was 
holden a bad return, as being argumentative ; it should have 
been express and direct that he was not chosen. R, v. Mayor 
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ijf Hereford, 6 Mod. 309, 2 Salk, 701 . And this may still be 
consideiM a good objection, unless perhaps in cases coming 
wkhiti the above dictum of Lord Denman. 

' 6. Or the return may be quasi a confession and avoidance 
Of the suggestions in the mandamus. As for instance, in tht 
caseef a mandamus to restore, the return, admitting the elec* 
t!on and swearing in, may go on to state the reasons for his 
removal from the oflSce, showing that the party was removed 
in i& legal and proper manner, and for a legal cause. And in 
awiti ft' Case, it is not sufficient to set out conclusions f^om 
ftcts; but the fiacts themselves roust be stated with precision 
arid certainty, that the court may judge of the matter. And 
therefore where, to a mandamus to restore J. S. to the place 
OF common councilman of L., the defendants returned gene^* 
rtHy the cause of the amotion by the common council, who 
were in due manner met and assembled : the court held the 
return to be bad ; for, that they were duly assembled, was a 
conclusion of law ; they should have set out the facts, namely, 
that they as a select body had the power of amotion, that 
aH the members were summoned by regular and proper notice, 
and that the prosecutor himself was summoned and heard in 
his d^enee. R. v. Mayor of Liverpool, 2 Burr. 731, 723. 
And the cause of amotion must be stated with the same par- 
ticularity, that the court may judge of it : Id : stating it in 
g^eral terms, as that he refused to obey the rules and orders 
of the corporation, contrary to the duties of his office, with- 
out stating what the rules and orders were, would be bad. 
R. V. Mayor of Doncaster, 2 Ld. Raym. 1564. And it must 
not only state the charge made against him, but must also 
state that the removing body proved it ; it is not sufficient to 
State merely that he was present when the charge was made, 
tod that he did not deny it. R. v. Faversham, 8 T. R. 352. 
It must show also that he was summoned. R. v. Gaskin, 
9 T. R. 209. Where the cause of amotion stated, was non- 
residence, the court held it to be insufficient, as it did not 
state a total desertion, by the prosecutor, of the borough of 
>irhich he had been alderman. R. v. Mayor of Leicester, 
4 Burr. 2087. But where, upon a mandamus to the lord 
mayor and aldermen of London to admit and swear in a 
freeman to the office of alderman, it was returned that from 
time' immemorial, when a petition was presented against any 
petwn elected alderman, the lord mayor and aldermen had a 
discretionary power to declare whether or not he was a fit 
and proper person for the office; that the prosecutor being 
elected, a petition against him was presented to the defend- 
ants, and that the defendants took the matter into their con- 
rideration, heard the petitioners and the prosecutor by their 
Counsel, and heard witnesses, &c., and they adjudged according 
to- their discretion that the prosecutor was not a fit or proper 
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person for the office : this was holden to be a good return, 
without assigning any particular reasons for their judgment, 
the matter being laid to be in their discretion. -R. v. Mayor 
of London, 3 B. ^ Ad» 255. Also, if the amotion have been 
by a part of the corporation, the return must ^ow how they 
have the authority, whether by charter or prescription ; for as 
the power of amotion is by the general law in the whole cot^ 
poration at large, it should appear how the select part is 
entitled to it ; R. v. Mayor of Doncaster, Say, 37 ; but, on the 
other hand, if the amotion have been by the tx>dy at large, it is 
unnecessary to aver that the power was vested in them. 
R. V. Lyme'-Regis, 1 Doug. 149. And the answer thus given, 
must be an answer to the mandatory part of the writ, and net 
merely to any stated consequence of the party not having 
done the act alleged to have been omitted. R. t. Brist^ 
Dock Co., 2 Ad. ^ EL 64. 

Several causes.^ It is no objection to the return that ft 
states several distinct causes for not performing the duty said 
to have been omitted, provided they are consistent. Wright 
V. Fawcett, 4 Burr. 2041. And therefore, whereto a man- 
damus to restore J. S. to the office of sexton, it was returned 
that he was not duly elected, and that there was an attcieftt 
custom for the inhabitants to remove at pleasure, and that he 
was removed in pursuance of the custom : this was holden 
good, as the two answers were not inconsistent. R. v. Church^ 
wardens of Taunton-St.- James, Coiop. 413. If they be incon- 
sistent, the whole return must be quashed; whereas if the 
return consist of several independent matters, not inconsistent 
with each other, some of which are bad in law, some good, 
the court may quash the return as to such as are bad, and put 
the prosecutor to plead to or traverse the rest. R. v. Mayor 
of Cambridge, 2 T. R. 456. R. v. Mayor of York, 6 T. R, 66, 
R. V. Arch^. of York, 6 Id. 493. 

It must be certain.'] As to the certainty required in a return 
to a mandamus to restore, we have partly noticed it suptrt. So 
where, to a writ of mandamus to a mayor to restore a person to 
the office of recorder, the mayor returned quod turn constat 
nobis that he was ever elected, the return was h61den insuffi- 
cient. Anon. T.Raym. 153. To a mandamus to restores 
person to the office of deputy secretary, a return ttiat wmfSM 
tempore receptionis brevis deputa!tus constitutes, was holden 
bad ; for consistently with this, he might have been made de- 
puty before the receipt of the writ. R. v. Cktpham, Font. 1 10. 
"Where, to a mandamus to restore to the office of capital bur* 
gess, the return stated the ground of dlsflranchiscment to have 
been the non-attendance of the prosecutor at a meeting for 
the election of a capital burgess, to which he was summoned. 
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^th an averment that the right of such election was in the 
cifMtal bqiige98es» being the common council : this was holden 
bad for uncertainty ; for it did not show that all the capital 
bttigesaes were members of the council, and It therefore did 
not appear that the prosecutor had any right or power to 
concur in the election. R, y, Lyme-Regis, 1 Doug. 177. In 
other cases* also, there must be the same certainty. "Where 
to a mandamus to a mayor to convene a meeting to proceed 
to an election, in order to fill up five vacancies in a select 
body consisting of fifteen chief burgesses, he returned (after 
stating objections to the return of several of the remaining bur- 
gesses) that there were not then within the borough eight 
legally elected chief burgesses, by whom the election of others 
could be made, and that for these several reasons he could not 
proceed to the said election : the court held the return to be 
insufiicient ; for admitting it to be true, it did not follow that 
of those who had been illegally elected, there might not be a 
sufficieDt number whose title had become good by lapse of 
tune. R, V. Matfor of Monmouth, 4 B. ^ A. 496. And where 
a mandamus issued to the governors and directors of the 
poor of a parish, under a local act, requiring them to pay a 
sum of money to the guardians of an union, they returned 
tiMt the guardians were no^ duly appointed according to the 
provisions of the statute upon the subject, but they pointed 
out no defect whatever in their title: the court held the return 
to be bad for uncertainty ; and they distinguished this case 
trom the ordinary cases vrherenonfiiit electus is a good return, 
for there the prosecutor is the party who was elected, and is 
cognizant of his own title. R. v. St, Andrew, Holbom, and St. 
George the Martyr, 10 Ad. 8f EL 736. But if it be certain 
on the face of it, that will be sufiicient ; for the court will not 
intend facts inconsistent with it, for the purpose of malcing it 
bad ; presumption and intendment, as far as they go, must 
be in favour of returns, not against them. Per Buller, /., 
1 Doug. 159. 

It mutt be consistent.'] We have already noticed the effect 
of the inconsistency of two or more answers in the same 
return, ante p. 294. And where the return consists of but one 
answer, an inconsistency between the different parts of it, will 
equally make the return bad. And therefore where, to a man- 
damuft to churchwardens and overseers to summon a meeting 
fot the purpose of establishing a select vestry for the concerns 
of the poor, pursuant to stat. 59 G. 3, c. 12, a return was made 
stating that tiiere was an ancient vestry in the parish, which 
from time immemorial had consulted and deliberated on 
parochial matters, and acted as a select vestry for the con- 
cerns of the poor, and that they had immemorially been ac- 
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customed to perform the duties imposed on select vestries by 
the statute, the court held the return bad, since the statute 
59 G. 3, c. 12, imposes some duties as to the management of 
money raised by poor-rates, and making orders for the govefn- 
ment of overseers, \7hich could not have existed before tbecta^ 
43 EUz. c, 2. -R. V. Churchncardem of St. BartholomefD the 
Great, 2 B. 8f Ad. 506. 

It must not he a negative pregnant.'] A return, that he 
numquam debito modo tidmissui fuit, has been holden bad, as 
being a negative pregnant ; the plain fact, non fuit admissus, 
should have been returned. Hereford's Case, I Sid. 209. But 
this seemingly must be understood of a case where the man- 
damus stated merely that the party vras elected. And this dis- 
tinction has been taken : if the mandamus state the prosecutor 
vras duly elected, or return that he was not duly dected will 
be good; but if the mandamus state merely tb«t be* was 
elected, a return that be was not duly dected would be bad. 
R. V. Twitty et al., 2 SaUt. 433. BuL N. P, 205. So, Where ft 
vwit of mandamus, to certify the election of a recorder, stated 
that the corporation, being duly assembled, proceeded to the 
election of a recorder ; a return, that they were not duly as- 
sembled to proceed to the election of a recorder, was holden 
bad, as being a negative pregnant. R. v. Mayor of York, 
5 T» R. 6$. So, where to a mandamus to restore, the return 
was that the party was not duly elected, admitted an(2 sworn, in 
the conjunctive, instead of the disjunctive, — the. return veas 
therefore holden bad. R. y. Mayor of Lyme-Regis^ 1 Doug. 79. 

It must be an answer to the whole writ.J The return must 
be an answer to the whole writ, that is to say, it must be in 
substance an excuse for not having done every thing com- 
manded by the mandatory part of the vn-it. In form it may 
traverse but a part of the suggestions in the writ ; but that 
part must be so material, that if negatived, the prosecutor 
vrould have no title to what is required by the writ. Where 
the mandamus alleged, first, that the lords of a certain manor 
had from time immemorial a right to hold their pourts-leet in 
the Guildhall of the borough of Ilchester; and, secondly, that 
the lord of the manor still of right ought to hold his court 
there ; and the defendants by their return traversed only the 
present right, and not the custom, of which it was a necessary 
consequence : the court held the return to be bad ; the short 
and conclusive answer to the writ would have been to have 
traversed them both, and at all events they ought to have tra- 
versed the custom. R. v. Bailifs of Ilchester, 4 Z). 4* R. 324. 
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ketum, that the iVrit has been Obeyed^ 



1 [here TUtme the defendant by 
ike mune and ttple by which the 
writ woe directed to Aim] within 
mentioned, or in the writ hereunto 
umezed mentioned, do most hum- 
bly certify to onr sovereign Lady 
Urn Queen, at the time and place 
wiUiin mentioned, that in obedience 
to the within writ [I have admitted 



the within named J. B. and G. H. Xq 
the office of churchwardens of tJie 
parish of St. P., in the county of 
M., and administered to tliem the 
usual oath,— 40 ttating the c^rma- 
five of t?te mandatory part of the 
foritji as by the said writ I am 
commanded. 

The QB»wer of ^— . . 



The Hke, to a Mandamus to Elect, 



We [the common council of the 
borough of S., in the county of D.] 
within mentioned, or in the writ 
lisreunto annexed mentioned, do 
most humbly certify to our sovereij^ 
I<ady the Queen, at the tiroeand place 
wittdn mentioned, that in obedience 

to the within writ [we did on 

assemble ourselves at , within 

the said borough, and being so 
assembled wc did then and there 
]Mt>ceed to the election and swear- 
ing in of a mayor of the said bo- 
rough for the residue of one wliole 

year to be computed from ; 

and that we did thereupon then 
and there elect one J. S., gentle- 
man, into the said place and office 
of mayor, and did every act neces- 
sary to be done in order to such 
election, according to the true in- 
tent and meaning of the letters 



patent within mentioned, and pnrw 
suant to tlie statute ia such case 
made and provided; and we did 
then and there cause to be ad- 
ministered to the said J. S. the 
declaration of his acceptance of the 
said office, and for the due and 
faithful execution of the same; and 
that we did then and there admit 
the said J. 3. into the said office of 
mayor of the said borough, to- 
gether with all the liberties, privi- 
leges, and franchises to the said 
office belonging and appertaining, 
according to tlio true intent and 
meaning of tlie said letters patent, 
and pursuant to the statute in such 
case made and provided,] as by 
the said writ we are commanded. 

The answer of the common council 
of the borough of S. in the coimty 
of D. {Herefolloio the signatures.] 



The like, to a Maruiamus to Restore, 



I [A. B., esquire, mayor of the 
borough of S. in the county of K.] 
within mentioned, or in the writ 
hereunto annexed mentioned, being 
the returning officer of tlie said 
borough, do in the name and on the 
behalf of the within named mayor, 
aldermen and burgesses of the said 
borough, most humbly certify to our 
sovereign Lady the Queen, at the 
time and place within mentioned, 
that in obedience to the within writ 



we did, on , restore the within 

named J. 8., esquire, to the place 
and office of of the said bo- 
rough, together with all the liber* 
ties, privileges and frandiises to 
the said office belonging and ap- 
pertaining], OS by the said writ we 
are commanded. 

The answer of the mayor, alder- 
men and burgesses of the borough 
of S. in the counfy of K. 

A. B., Mayor. 



Return, that the Prosecutor was not Elected. 

We A. [B. and C. D., two of the humbly certify and return to our 
churchwardens of the parish of sovereign Lady the Queen, at the 
^— ] within mentioned, do most time and place within mentioned, 
03 
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Mandamus* 



' tMt l*e «rid ^: «. In the bbM writ 
juentiMied was not iwanpated, 

. «]«ob»d w chosen into the place amd 
9pyce of sextop of the said parish 
■by ih« trtffishlonew of the said 
parisfcyai If the'MM writ ta sii^ 
geeted; and tlMveioie we cannot 
admit or cause to be admitted the 
said J. S. into tiie possession of the 
said place and office of sexton of 



the said parish, together withflie 
righita, libertica, pciviieges, firan- 
chises, emoluments and commo- 
dities to the said place and. omce 
belonging and appertaininff, — a* 
i^ the fMMdaUry ftart of the 
mritl as by the said writ we are 
commanded. 

The Answer of -. 



Rffiums, fthere the Defendants sever in them. 



•lfi?u dBfbndanU uio^in their 
. r(it«n% ♦ne wt eumn\mq o rea9oi» 
Jot not ob^iti^ the nsrit, tlie other 
prqfcsflnff a trUltnmieu to obey 
it, the return ef thefi>rmer masf be 
amoriiinw to the last ffrm ; the 
feium 4^ the latter may be thue : 
i [the said E. P-, in the within 
. wFtt mentioned, one of the church- 
wardens of the parish of ] 

within mentioned> do luest humbly 

eertify and return to our sovereign 

■ tady the Queen, at the time and 



place Wilkin mentioned, that I am 
willing and desirous to admit the 
said J. S. Into the possession of the 
said place and office of sexton of 
the said parish; and I fktriher <w^ 
tify that A. B. andC. IX, in tfie oald 
writ mentioned, being the nujoiity 
of the said churchwardens, i«speo- 
tirely refuse to concnr in such ad- 
mission; wherefore I am unable to 
obey the said writ. 

The answer of . 



SECTION IV. 

The Pleadings and other Proceeding, 
1. Demurrer to the Return. 

Formerly, if the prosecutor wished to object to the return 
for any inconsistency or other defect appearing upon the face 
of it, he moved for a concilium, had the matter set down in 
the crown paper for aiigument, and the court decided upon it ; 
and if they held the return to be bad. they ordered it to be 
quashed, and they awarded a peremptory mandamus. In 
very plain cases, they sometimes decided as to the sufficiency 
of the retnm, upon a motion to quash it. See R, v. St, Cathe- 
rines Dock Co., 4 B. Sf Ad, SCO. But as the judgment in 
these cases was final, and no writ of error lay upon it (^see 
R. V. Lord of the Manor of Oundle, 1 Ad. 8f El. 283>, the 
practice was unsatisfactory. 

To remedy this, it was enacted by stat. 6 & 7 Vict. c. 67, 
s. 1, that in all cases in which the person prosecuting any 
writ of mandamus heretofore issued or hereafter to be issued, 
from the court of Queen's Bench or the courts of the counties 
palatme, shall wish or intend to object to the validity of any 
ff*""\^«Jfc*dy made or hereafter to be made to the same, 

ne shaU do so by way of demurrer to the 8ame» in auch 
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and the like manner «» is now practised and used in the said 
courts respectiveiy in personal action* ; and thereupon the 
said writ and retnm, and the said demtirrer, shall be entered 
upon record in the said courts repeotivdy, and, such and Uie 
like further proceedings shall be thereupon had and.taken as 
upoti a denrairer to pleadings in personal actfems in the said 
courts re&pectively ; and the said courts respectively shall 
thereupon adjudge, either that the said return is valid in law, 
or that it is not valid in law, or that the writ of mandamus ia 
not valid in law ; and if they adjudge that the said writ is 
valid in law> but that the return thereto is not valid in ]aw» 
then and in every such case they shall also by their said judg- 
ment award that a peremptory mandamus shall issue in that 
behalf, and thereupon such peremptory writ of mandamus 
may be sued out and issued accordingly, at any time aft^r four 
days from the signing of the said judgment; and it shall be 
lawAil for the said courts respectively, and they are hereby 
required, in and by their said judgment, to award costs to he 
paid to the party in whose favour they shall thereby decide, 
by the other party or parties." 

Having demurred, rule the defendant to join in demurrer; 
and as soon as he shall have filed his joinder, obtain f^ rule for 
a concilium, let the case be set down in the crown paper for 
argument, and paper books delivered to the judges, as directed, 
ante, p. 64. 

The demurrer and joinder must I conceive be in the form 
adopted in personal actions, according to the New Rules of 
Pleading. The following may be the forms: — 



Demurrer to the Return, 

In the Queen'8 Bei^ch. special causes qf demurrer 0ms:] 

The day of , A. d. 1844. And he states and shows to the 

H. Oii the pros, of J. S. coart here tiie following causes of 

9. 4enmn<er to thA said return, that is 

The Mi^or, jcc., of S. to say : for that [Iicre state the 

The said J. S. in the said writ special causes of demurrer^ ; and 

and return named, by C 1>. his also for tikat Htb said return Is in 

attorney, says that the said return other Mspsets imoer«Bto, infonua], 

is Q^ sufficient jUt law. [And if it and insufficient, Asc 

le a specUd demurrer, add the 

This must be signed by counsel ; and it should seem that 
some matter of law, intended to be argued, must be stated, 
in the margin, as in civil actions. R. 0. H. 4 W. 4, r. 2, 
3, 14. Engross two copies on plain paper, and file one of 
them at the crown- office, and deliver the other to the opposite 
attorney. 



dOO: 



Mandamiis^ 



Joinder, 



In the Queen's Bench. 

Iko day of A. D. Id44. 

Tli« Mayor, fcc. Of ». 

ar«. 

B. on pros, of J. S. 



The said mayor, aldennen and 
burgesses of the borough of d., by 
A. B., their tsttorney, say that the 
said return is sufficient in inw. 



Thi» JoiBder is not signed by couns^. It is filed and » 
copy delivered to the opposite attorney, in the same manner 
aa the demuirer. 

As to argument^ judgment, and costs, vide ante, p. 299, 64^ 



Forw of the Entry on the Record, and Paper Books. 



In the Queen's Bench* 
Pleas before our Lady the Queen 

at Westminster, of term [the 

tenn iM «r of ivhieh the return 

iftjilcd], in the yeiur of tlie 

reign of our sovereign lady Vic- 
toria, by the grace of God, of the 
United Kingdom of Great Britain and 
Ireland Queen, defender of thefaitli. 
Yorkshire to wit : Our Lady the 
Queen sent to [the mayor, alder- 
men and burgesses of the borough 
of S., in the county of York] her 
writ close in these words, that is 
to say: Victoria [&c. as in the 
THondam^niy to the teste inchisivc.] 

At which day, to wit on [^c. 

»tatimj the return day of the writ] 
before our said Lady the Queen at 
"Westminster, the said [mayor, alder- 
men, and buigesses of the said 
borough of S^ in the county afore- 
said, returned to our said Ludy the 
Queen, as follows, that is to say : 
[" We th« mayor, aldermen and bur- 
gesses of the borough of S., in the 
county of York], do most humbly cer- 
tify and return to our sovereign Lady 
the Queen, at the time and place 
within mentioned," &c. «» in the 
-return, to Vie end. 



And on tlio same day 

of , before our said Lady 

the Queen at Westminster, come 
as weU the said, J. 8., in the 
said writ and return named, by 
C. D., his attorney, as the said 
[mayor, aldermen and bui^:e8ses 
of the borough of S.,] by A. B. 
their attorney. And the said J. S., 
having heaiil the said writ and 
return read, says that the said re- 
turn is not sufficient in law, [ad- 
ding the tpeetal caiuetqfdenntrrerr 
if an I/.] 

And hereupon, the said [mayor^ 
aldermen and burgesses of the 
borough of S.,1 by tbeir uttorn^ 
aforesaid, say, that the said retura 
is sufficient in law. But because 
the court of our Lady the Queen now 
here, ore not yet advised what 
judgment to give of and upon div 
premises, a day is given to the 
parties aforesaid before our said 
Lady the Queen, at Westminster, 
on-^— , to bear j udgment thereupon *. 
for that tlie said court of our Lady 
the Queen now here are not yjt 
advised thereof. &c. 



Having obtained a rule for a concilium, and set down the 
demurrer in the crown paper for argument, the parties must 
deliver the paper books to the judges, with the points intended 
to be argued in the margin, as directed ante p, 64 ; and they 
then deliver their briefs (containing a copy of the paper boois,. 
and any observations they choose to add) to their counsel, to 
argue the demurrer. 
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The counsel for the prosecutor is first heard ; R. v. Church 
Trustees of St, Pancras, 3 Ad. 8r El. 535. Id. 6 Ad. 4' EL 
314; then the counsel for the defendants; and lastly the 
counsel for the prosecutor in reply. One counsel only on each 
side is allowed to argue. The counsel for the prosecutor is 
confined entirely to objections for defects appearing upon the 
lace of the return ; he cannot refer to any affidavits tnade in & 
previous stage of the proceedings; 10 Ad. 8f El. 732, n. ; the 
counsel for the defendants may not only argue in rapport of 
tbe-cetum, but may object to the vmt itself for any defebts la- 
substance appearing on the face of it ; and a misdirsctiott of 
the. writ, for instance, a writ of mandamus directed to the 
steward of a manor, instead of the lord and steward, has been 
holden to be a defect in substance in this respect. R. v. Powelly 
1 Ad. Sf El N. C. 352. 

If the court hold the writ to be bad, they give judgment 
that it be quashed, and that the defendants recover their costs. 
On the other hand, if the writ be good, but the court hold 
the return to be bad, in that case they give judgment for 
the prosecutor, that he recover his costs, and they award a 
peremptory mandamus. See 6 §• 7 Fict. c. 67, s, 1, atite^ 
p. 299; and R. v. Kendall, I Ad. ^ El. N. C.366. 



2, Traverse of the Return, Replication, S^c. 

In what cases.'\ Formerly, if the return were good upon 
the face of it, but false in fact, the prosecutor had no means- 
of traversing it, and no remedy at all, except by bringing an 
action on the case against the defendants for their false re- 
turn ; Rich V. Pilkington, Carth. 171. R.v. Mayor of Rippon, 
1 14. Raym. 564. Green v. Pope, Id. 125. Bui. N. P. 202 ; 
but if he succeeded in obtaining a verdict and judgment in 
that action, the court then awarded a peremptory mandamus.. 
Buckley v. Palmei\ 2 Salk. 430. 

But by Stat. 9 Ann. c. 20, s. 2 (which related only to the 
offices of " mayors, bailifis, portreeves and other officers within 
cities, towns corporate, boroughs and places" within England 
and Wales, see ante p, 118, but has since been extended to< 
writs of mandamus in all cases by stat. 1 W. 4, c. 21, s. 3), 
it is enacted, that where a return shall be made to a writ of man- 
damus, " it shall and may be lawful to and for the person or 
persons suing or prosecuting such writ, to plead to or traverse 
all or any of the material facts contained within the said return : 
to which the person or persons making such return shall reply, 
take issue, or demur ; and such further proceedings, and in such 
manner, shall be'had therein, for the determination thereof, as 
might have been had if the person or persons suing such writ 
had brought his or their action on the case for a false return." 

The words of the statute being "plead to or traverse," the 
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protecutor may either traverse the retuni, or confess and 
aroid i^ by a special plea; or he may traverse a part, and plead 
sipecially to the residue. He may traverse any one or more 
of the QDMLterial allegations in the return ; and if he traverse a 
part only, yet if the residue of the allegations, which are un^ 
answered, constitute of themselves no valid return, the prose- 
cutor, if he succeed in his traverse, will be entitled to judg* 
ment, and to an award of a peremptory mandamus. £. ▼. 
Trufte^a 0/ hutm Turnpike Road, 1 Ad. 8f El. N. C. 860. On 
the other hand, if the allegations which he traverses be imma* 
terif^, the defendants may demur to his pleas ; or, even if he 
succeed in obtaining a vodict upon them, the defendants will 
be entitled to judgment non obstante veredicto. R. v. Governor 
of Darlington Grammar School, 12 Law J. 124, ^6. Or, the 
prosecutor, instead of traversing the return, may confess and 
avoid it by a special plea ; see R. v. Overseers of Todmorden 4r 
Waisden, 1 Ad, & EL N. C, 185. R. v. Chwchwardens 0/ 
Brancaster, 7 Ad. 8f EL 458; for although the above statute 
of Ann. extended only to cases where an action would lie for a 
false return, yet the stat. 1 W. 4, c. 21, s. 3, by extending it 
to all cases of mandamus, has had the effect of making it appli- 
cable as well to cases where an action for a false return would 
not lie at common law. R, v. Fall et al, 1 Ad. ^ BL N, C. 
647. 636. Or, the prosecutor may traverse a part of the return 
and also plead specially to the residue ; see R. v. Churchtcar- 
dens of Brancaster, supra ; or, he may traverse a part or the 
whole, and also plead specially to it. See R, v. Gitvemors of 
Darlington Grammar School, supra. 

But if the prosecutor have demurred to the return, and the 
return be adjudged good, he will not be allowed afterwards to 
plead to or traverse it. R. ▼. Mayor of London, 3 £. & Ad. 
255. See R. v. Payn, 11 Ad. & El, 955. But where a re- 
turn contains several distinct heads of answer, the prosecutor 
by leave of the court, may traverse one or more of these, after 
having argued the validity of the others in point of law. R. v. 
North Midland Railway Co., U Ad. 8^ El. 955, n. 

How."] The plea, if special, must be signed by counsel. It 
is engrossed on paper, and one copy filed at the crown-office, 
the other delivered to the defendant's attorney. If the prose- 
cutor traverse, and also plead specially to the same part of the 
return, he must obtain a rule to plead several matters, as in 
civil actions. 

If the defendant neglect to reply to a special plea, or to add 
the similiter to the general issue, the prosecutor can compel 
him to do so, by obtaining a side-bar rule to reply from the 
crown -office (pay Is.) and serving a copy of it upon the de- 
fendant's attorney. This rule expires in four days ; Reg. 17 ; 
and if the defendant do not reply or demur, or add the similiter, 
within that time, the prosecutor may sign judgment as for want 
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of a replication at the opening of the ofBee on the morning of 
the fifth day, unless an order of the court or of a )iid|e, ex- 
tending such time, shall have been obtained and served ; and 
in such case, judgment shall not be signed until the day after 
the expiration of the time granted by such order. Reg. 18. 

The court, however, mrfy allow such convenient time as they 
may think reasonable, to the parties respectively, to plead« 
reply, rejoin, or demur. 9 Arm. c. 20, s. 6. 

The replication is pleaded in the same manner as the ^lea. 
Vide supra. 

The defendants may demur to the p!ea«, or the prosecutor 
to the replications, as In ordinary civil actkms ; and in suoh 
cases the forms of the demurrer and joinder may be the sam^» 
fttutatis mutandis, as those, ante^ p, 65. 

And in general the pleadings under this stat. 9 Anne, c. 20» 
s. 2, should be in the ancient form observed on the crown sHe 
of the court, and not in the forms required by* the new rules 
of pleading, t^-hich, however applicable to the proceeding by 
demurrer under stat. 6 & 7 Vict. c. 67, ante. p. 298, do not 
seem to apply to the pleadings under the statute of Anne : the 
new rules of pleading apply to personal actions -, and by the 
statute of Anne, it is only the proceedings after the traverse 
and replication, which are to be the same as in an action on 
the case for a false return. 



Form of a Traverse, 

\n the Que«a'g Beadi. by force of tlie statute in such case 

Ti>rm, 8 Vict. made and provided,* saith that [&c. 

R. on prosecution of J. S. Jiere states tJie (Affirmative of one of 

!t>* the negative allegations in the re- 

Siayor, fcc. of S. tum^ or tJte negative of one of the 

And on the same day of , affirmative allegatiotu], as in the 

(i. e., the return daij of the 7»?rif] said writ is alleged ; and this he tiie 
before our Lady die ^tieen at West- said J. S. prays may be inquired of 
minster, otnne at well the said J* S. by the comitry, Uc. 
in the said writ and return named, And for a further plea in tiiis be« 
by C. D., his attorney, as the said half, the said J. S., by force of the 
[mavor, aldermen, and burgesses of statute in such case made and pro- 
line 'boroagh of S.] aloreseid, by vided, saith that [fcc. etating the 
A. B< their attorney; and having qj^rmative of another allegation 
heard the said writ and return read, in the return; and eo on, travere^ 
protesting that the said return and ing att the allegations which it 
the matters tiieraln contained are mat/ be neoeeeary to deny], as in the 
not sufficient in law to bar or pre- said writ is alleged ; and this be the 
elude him the said J. S. from having said J. S. prays may be inquired of 
a peremptory writ of mandamus, by the country, &c. 
for idea, nevertheless the said J. 8., 

Form of a Special Plea, 

Same as the last fomij to the the matter of the plea, and eon^ 

aster ish,*] saith that, &c. stating eluding with a verification thus: 
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And^ii^ha tbetlkid a« fi. >ii readgr toblm, and that a petemptoiy wfit 

to Tflrilir : Wherefore he pmya Judg- of mandamuB be awarded, difected 

mem attd his damagrde by ^im bus- to the said mayor, aldermen, and 

tahMd in tiiis behalf to he ttc^udged hui^esses of the said borough of S. 



Form of a Replication. 

In tiie Queen's !Bench. maintaining their said return te the 

Term, 8 Vict. said writ of mandamus; because, 

' Hie Mayor, 6dc. of 9. protesting that the said plea and the 

atg. ' matters uierein contained are not 

B. on prosacutioo of J. S. sufficient in law to preclude tfaeai 

And the said mayor, aldermen, the said mayor [kc.] from main!- 

and burgt^sses of the borough of 8., taining their return, for replication 

by their attorney aforesaid, as nevertheless ^n this behalf they the 

to the plea of flie said J. S. by mayor [dGc.l say that [&c. getting 

him [secondly] above pleaded say out the matter of plea :] And of 

tliat for any tmng by the said J. S. this they put themselves upon the 

therefai alleged, the said mayor country, &c. 

[&c«] ought mot to be barred from 

Interpleader,'] By stat. 1 W. 4, c. 21, s. 4, after reciting that 
writs of mandamua^ other than such as relate to the offices and 
frai^hi&es mentioned in or provided for by stat. 9 Ann. c. 20, 
are sometimes issued to officers and other persons, commanding 
them to admit to offices, or do or perform other matters, in 
respect whereof the persons to whom such writs are directed 
claim no right or interest, or whose functions are merely 
ministerial in relation to such offices or matters ; and it may 
be proper that such officers and persons should in certain cases 
be protected against the payment of damages or costs to which 
they may otherwise become liable : it is therefore enacted that 
" it shall be lawful for the court to which application may be 
made for any writ of mandamus (other than such as relate to 
the said offices and franchises mentioned in or provided for by 
the said act made in the reign of Queen Anne), if such court 
shall see fit so to do, to make rules and orders, calling not only 
upon the person to whom such writ may be required to issue, 
but also all and every other person having or claiming any 
right or interest in or to the matter of such writ, to show cause 
against the issuing of such writ and payment of costs of the 
application, and upon the appearance of such other peiBon in 
compliance with such rules, or in default of appearance after 
service thereof, to exercise all such pow^s and authorities, and 
make all such roles and orders, applicable to the case, 9a are 
or may be given or mentioned by or in any act passed or to be 
passed during this present session of parliament for giving relief 
against adverse claims made upon persons having no interest 
in the subject of suicb claims : Provided always, that the return 
to be made to ai^^ such writ, and issues joined in fact or inlaw 
upon traverse thereof, or upon any demurrer, shall be made 
and joined by and in the name of the person to whom sudh 
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mil shaU be diiected; but nevertheless the nine alia]? iind vMy, ' 
if the court shsU think fit so to direct, be expressed to be made ! 
and. joined on the behalf of auch other person as. may .be i 
mentioned in such rules : and in that case, such other person 
shall be permitted to frame the return, and to conduct the 
subsequent proceedings^ at his own espence ; and in such case, 
if any judgment shall be given for or against the party suing 
such writ, such judgment shall be given against or for the ^ 
person or persons on whose behalf the return shall be expnossed 
to be made, and who «hall have the like remedy for the re* 
covery of costs and enforcing the judgment, as the person to 
whom the writ shall have been directed might and would other* 
wise have had". 

And by sect. 5, in case the return to any such writ slmU, ia ' 
pursuance of the authority given by this act, be expressed to 
be made on behalf of any other person as aforesaid, the further . • 
proceedings on such writ shall not abate or be discontinued by 
the death or resignation or removal from office of the person^ 
having made such return, but the same shall end may be con- 
tinued and carried on in the name of such person ; «fid if ft 
peremptory writ shall be awarded, the same shair and maybe- ' 
directed to any suceeasor in office or right to such person. 

ft will be perceived that the 4th section above mentioned 
refers to ** any act passed or to be passed during this present 
session of parliament for giving relief agunst adverse claims,'* 
&c« In faet no such act was passed during that session } but 
in the next session was passed the interpleader act 1 & 2 W. 4, 
c. 58» by the 8tb section of which, after noticing this mistake* 
it is eoacted^ that upon the above application, it shall be lawful 
for the court to exercise all such powers and authorities, and 
make all auoh rules and orders applicable to the case, as are- 
given or mentioned by or in that act. As to the provisions of 
Stat. I & 2 W. 4, c. 58, and the practice upon them, thereadeir 
is referred to 1 Arch. Pr, 266, 2 Id, 103. 



3. Proceedings to Trud and Execution. 

Aiter plea, replication, issue or demurrer, "such further 
proceedings, and in sach manner, shall be had therein, for the 
detennuaation thereof, as might have been had, if the person 
or persons suing such writ had brought his or their action on* 
the case for a £i^ return ; and if any issue shall be joined on 
such proceedings, the person or persons suing such writ shall 
and may try the same in such place as an issue joined in sucb 
action on the case should or might have been tried ; and in 
case a verdict shall be found for the person or persons suing 
sucb writ, or judgment given for him or them upon a demurrer, 
or by nil dicit, or for want of a replication or other pleadings 
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he or they shall recover his or their damages and costs in such 
manner as he or they might have done in such action on the 
case as aforesaid; such costs and damages to be levied by 
capiat ad satitfaciendum, fieri facias, or elijsU; and a peren^ 
tory writ of mandamus shall be granted without dday for him 
or them for whom judgment shall be given, as might have been, 
if such return had been adjudged insufficient: and in case 
judgment shall be given for the person or persona making soeh 
return to such writ, he or they shall, recover his or their costs 
of suit, to be levied in manner aforesaid." 

So, that after issue joined, the whole of the subsequent pro- 
ceedings are the same as in an action on the case, but, never- 
theless regulated according to the rules and practice on the 
crown-side of the court. 

If the prosecutor have judgment on demurrer or default, he 
may have his damages assessed upon a writ of inquiry, in the 
same manner as in an action on the case, and levied in tiie 
same manner. See 1 ^rcA. Pr, 307, Sfc, 

The issue is not delivered as in personal aetiooa ; but the 
prosecutor must give notice of trial to the defendants, and the 
same notice as in dvil actions ; »ee 1 Arch, Pr. 328, S^e. ; be 
must make up the nut priut record, and have it sealed and 
passed, and entered for trial, as in civil actions ; see 1 Arch, 
Pr. 362, S^'c; he must sue out jury process, and have it 
returned, as in civil actions ; tee 1 Arch. Pr, 364, Sfc, ; in fact 
the prosecutor is deemed and treated in this proceeding as a 
plaintiff, and must do all acts required of a plaintiff in aa 
ordinary action on the case for a false return. Both parties 
may sue out subpcena's for their respective witnesses, or a 
habeas corpus if a person intended as a witness be in prison. 
See 1 Arch. Pr, 393, ^c. 

The trial is to be had in such place, as an issue joined in an 
action on the case for a false return ; 9 Ann.c. 20, s. 2,aitAf,p. 276, 
that is to say, either at the sittings in or after term in Middle- 
sex or London, or at the assizes, according to the place in 
which the facts are alleged in the pleadings to have taken place. 
In the action for a fiJse return the venue is transitory, and the 
plaintiff may lay it in what county he pleases, provided he lay 
the cause of action in his declaration to have occurred there. 
But where, in the case of a mandamus to the mayor, &c. of 
Newcastle-upon-Tyne, all the facts appeared upon the pleadings 
to have taken place in Newcastle, and the proaecutor notwith- 
standing duected his jury process to ttte sheriff of Middlesex, 
intending to have the case tried at Westminiter : the coiut 
upon application quashed the writs, saying that as the fiMts 
were laid to have occurred at Newcastle-upon-Tyne, the cause 
must be tried there, or in the adjoining county of Northumber- 
land. R. r, Mafor of Newcastle^upon^Tj/ne, I Bast, 114. If, 
as in the case now mentioned, the facts are laid to have oc- 
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curred in the county of a city or town corporate, the court, at 
the instance of the plaintiff, may direct the issae to be tried in 
the next adjoining county. S^ 38 G. 3, c. 52. 

If the prosecutor do not proceed to trial according to the 
practice of the court, that is to say, if he do not set down his 
cause so as to have it ready for trial at the sittings or assizes 
for which notice of trial has been given,—- or, if notice of trial 
have not been given, then at sittings in or after the second 
term inclusive atter issue joined, if the trial is to be had in 
Middlesex or London, — or in country causes, at the next assises 
if the issue have been joined In a non-issuable term, or at the 
next assiises but one if issue have been joined in an issuable 
term,— the defendant may move for judgment as in case of a 
nonsuit, at any time in the following term, «ee 1 Arch. 
Pr. S47, or mav proceed to trial by proviso. See 1 Jrch. 
Pr. 361. 

If the prosecutor give notice of trial, and do not proceed to 
trial in pursuance of his notice, or countermand it in time, the 
defendant may move for costs of the day for not proceeding to 
trial. See 1 Arch. Pr. 359. And where a return was made to 
a mandamus in May 1841, but the prosecutor took no further 
steps upon it until November, 1842, and then, upon an appli- 
cation being made to him to pay the defendants their costs 
of the proceedings, he reftised to do so : Wightman, J. granted 
a rale nisi, and in the Easter term following made it absolute^ 
that unless by the first day of the following term he should 
proceed to traverse or impeach the return, he should pay the 
defendant's costs. R, v. Mayor of Dartmouth, 2 Dowl. N. C. 
980, 12 Law J. 83, m. 

The court however will not compel the prosecutor to give 
security for costs, on the ground of his poverty, if he appear 
to have an interest in the matter in question, even although 
be may have appUed for the writ at the instigation of others. 
R. y. Mayor of Malme^mry, 9 Dowl. 3.59, 10 Law J. 129, qh. 

The trial is at nisi prius, as in civil cases. See 1 Arch, Pr. 
373, ^c, <tnd ante p. 85, S^c. If a verdict be found for the 
prosecutor, the jury must find damages, in the same manner 
as in an action on the case for a false return. If they omit 
this, the omission cannot be supplied by writ of inquiry. 
Bui. N. P. 203. So, where in a special verdict, the jury omitted 
to find damages, the verdict was holden to be imperfect, and 
that no judgment could be given upon it; the court therefore 
awardied a venire de novo. Shrewsbury v. Kynoiton, in error, 
7 Br9. P. C. 396. But in a recent case, where an omission of 
this kind occnrred in the case of an ordinary verdict, the court 
held that the judge who tried the cause, might from his recoU 
lection order the verdict to be entered on the postea for nomi* 
nal damages, although the associate's indorsement on the nisi 
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Mandamus. 



prius record was merely ** verdict for the crown." R, v. Fall. 
et al., 1 Ad. ^ El. N. C. 636. 



Record of Nisi Pfius. 



Pleas before our Lady fhe Queen, 
«t Westminalcr^ of [the term of the 
return to the writ] term in tbe 
- — year of tlie reign of our ao- 
▼erei^ Lady Tictoiia, by tbe grace 
of Ood of the United Kingdom of 
Oreat Britain and Ireland Queen, 
defender of tbe ftiith. 

Amoagst the pleas of tiie 
Queen BolL 
Yorkshire. 

Among^ the records of this 
year, No. — — 

Bome tkne ngo* that is to say, on 
[Vie day of the teste of the tiian- 
d!drmie]t our Lady the Queen sent 
to [a* in the direction of the writi 
her writ close in these words, that 
is to say : 

YxcTOSiA, ice, [as in the rcrit qf 



niandamuit to the end\. On wliich 

said day of (ttr dmy of 

the return of tJie jtirit\ in this 
same term before our said Lady the 
Queen, at Westminster, [the said 
mayor, aldermen, and burg«sses of 
the said borough of S.] returned the 
said writ as follows, that is to say : 
[here copy the refUrti, emd'the 
pleadinati in or(jler]» Then set out 
the award qf jwry proceee and 
contintuincee, as in tnefbrm ante 
p. 70, 71, except that instead of 
4he words '< to try iqyon their oath 
whether tbe said J. ^. and O. P. or 
either of them be guilty of fhe pre- 
mises aforesaid or not," ytnt eag 
" to try upon their oath the issues 
above Joined as aforesaid.] 



Subpoena for Witnesses. 



Victoria, by the grace of God, 
Queen of the United Kingdom of 
Great Britain and Ireland, defender 
of the faith, to A. B., 0. D., E. P., 
and G. H., and to every of them, 
greeting : We command you and 
every of you tliat, laying aside all 
excuses and pretences whatsoever, 
you and every of you do personally 
be and appear before [our justices 
assigned to hold the assizes in and 

for our county of , on • the 

day of , at — — , in our 

said county, there to testify the trutli 
between J. S. plaintiff, and [the 
may(V, aldermen, and burgesses of 
th« borough of & in the county of 



,] defendants, upon the trial of 

certain issues joined between tbe 
said parties, upon tiie return to oer 
writ of -mandamui, lately iaauedout 
of our court before us, directed to 
the said defendants, commandfnf; 
them to, [Sec.,] on behalf of the said 
[J. S.] And this you or any of yoa 
are not to <wiit» under the penalty 
of one hundred pounds, to t>e levied 
on the goods and chattels, l&ndA and 
toMments, of such of you as shall 
fail herein. Witnete, Thomas Lon) 

Denman, at Westminster, tiie 

day of , in the year of our 

reign. 

By the Court 



Costs."] As to the prosecutor's costs : By Stat. 9 Ann. c. 20, 
A. 2, anief p. 275, " in case a verdict shall be found for the person 
or persons suing such writ, or judgment given for iiim or them 
upon a demurrer, or by nil dicit, or for want of a replication 
or other pleading, he or they shall recover his or their damages 
and costs, in such manner as he or they might have done in 
such action on the case as aforesaid." 

As to the defendant's costs : By the same statute, sect. 2, 
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*' in case judgment shall be given for the person or person* 
making such return to such writ, he or they shall recover his 
or their costs of suit." 

But where the prosecutor succeeds on some of his traverses 
only, so that the defendants are entitled to judgment, the pro* 
secutor shall not have costs upon the issues found for him. 
R. v« Mayor of Malmesbury, 11 Law J. 318, qh. 

The party entitled to judgment, may, in having his costs 
taxed, include the costs of the writ or return, without making 
any previous application to the court, under stat. I W 4, c. 21» 
s. 6, for leave to do so. ii. v. FaU, etal., I A4, Sf El, N. C. 636. 

Execution,'] By stat. 9 Ann. c. 20, s. 2 {ante, p. 275), the 
costs and damages are to be levied by ca. sa., fi. ia., or elegit. 
Under a fi. fa., the party is entitled to levy the poundage, costs 
of execution, &c., under stat. 43 G. 3, c. 46, in the same man- 
ner as in civil actions. R. v. Mayor of Glamorgan, 2 Smith, 8. 
The writs are tested and made returnable, as directed ante, 
p. 112, and sued out and indorsed as directed, an^e, ;?. 11 U 
The forms must now, I should think, be framed from the forms 
in dvil actions. See 2 Arch. Pr. 327, Sfc, 

Peremptory mandamus.] If the prosecutor have judgment 
on demurrer to the return, the court by their judgment award 
a peremptory mandamus. See ante, p. 275. 

If after a traverse of the return, the prosecutor have judg- 
ment, either by default or upon demurrer, he may sue out a 
peremptory mandamus, without waiting to execute a writ of 
inquiry for his damages. 

If a verdiot be found for the prosecutor, and judgment be 
signed for him, he may immediately sue out a peremptory man- 
damus, either before or after he sues out execution. R. v. 
Trustees of Luton Road, 10 Law J. 263, qb. But he cannot 
have a peremptory writ, until his proceedings are completed, 
by judgment. R. v. Baldwin, 8 Ad, 8f El. 947. Nor, will the 
court grant the writ for a part merely of what was required by 
the original mandamus, nor amend or remodel the former writ, 
to enable the prosecutor to sue out such a peremptory roanda* 
mus. R. V. Church Trustees of St. Pancras, 3 Ad. ^ El. 
535. As to the form of the peremptory mandamus, see ante, 
p. 211. 

To the peremptory mandamus, the defendants can make no 
other return but that they have obeyed the writ. R. v. Mayor of 
Poole, 9 Law J. 23 1, qb. If it be personally served, or if a 
copy be served and the original at the same time shown to the 
ilefendant, and he afterwards refuse or neglect to obey the 
writ, the prosecutor may obtain a rule nisi for an attachment 
against him, which may afterwards be made absolute in the 
ordinary way. The court will grant the attachmecvt only 
against those who actually refuse obedience to the writ, and 
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the ^>plication must be against them aione, and not against 
the whole corporation, &c. R. v. Mayor of Foole, supra. In 
showing cause against the attachment, the defendaixta may 
take an objection to the mandamus for a defect appearing upon 
the face of it; and if the court hold the writ, bad, they will 
quash it, and discharge the rule nisi for the attachment. R, v. 
Ledgard, Mayor of Poole, 1 Ad, ^' EL N, C, 616. 



SlCTION 5. 
Writ of Error. 

Formerly, where the party suing out the mandamus, traversed 
the return, and judgment was given for either party, either 
upon demurrer or otherwise, the party aggrieved by the judg- 
ment might have brought a writ of error, in the same manner 
as in civil actions ; and as the whole of the record would then 
be open to the court, the plaintiff might obtain the opf^ipfa of 
the court of error as to the validity of the return. See R. v. 
Manchester and Leeds Railway Co, m error, 3 Ad. 8f Bl. N. C. 
528. Dean of Dublin v. R. in error, I Bra. P, C, 73. 

But as the party who sues out the mandamos may now at 
once demur to the return, if he or the defemtamt be disaatiafied 
with the judgment of the court of Qyeea*6 Bench, he may pro- 
ceed to obtain the opinion of a court of .error upco it. - And 
accordingly it is enacted by stat. 6 & 7 Vict. c. 67, s^ 2, that 
** whenever any such judgment as is hereinbefore mentioaed 
{see ante^ p, 299} shall be given, or whenever issue in fisct or 
in law shall be joined upon any pleadings in- pursuance .of stat. 
9 Ann. c. 20, and judgment shall be given thdrecmby any of 
the courts aforesaid (see ante, p. 277,) it shaU be lawful for any 
party to the record in any of such cases, who shall think him- 
self aggrieved by such judgment, to sue out and prosecute a 
writ of error for the purpose of reversing the same, in such 
manner and to such court or courts, as a party to any personal 
action in the said court may now sue out and prosecute a writ 
of error upon the judgment in such action ; and such and the 
like proceedings shall thereupon be had and taken, and such 
costs awarded, as in ordinary cases of writs of error upon judg- 
ments of the said courts respectively in personal actions ; and 
if the judgment of such court be reversed by the court of error, 
the said court of error shall thereupon by their judgment not 
only reverse the same, but shall also in addition thereto give 
the same judgment which the court, whose judgment is so 
reversed, ought to have given in that behalf ; and if by their 
said judgment they shall award that a peremptory writ of man- 
damus shall issue, the same shall and may accordingly be issued 
by the proper officer in the office from which such writs issue, 
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as the case may be, upon production to him of an office copy 
of the said judgment of the court of error, which shall be his 
authority and warrant for so doing : Provided always, that bail 
in error to the amount of 50/., or such other sum as may by 
any rule of practice be appointed as hereinafter provided, shall 
be duly put in within four days after the allovrance of the said 
writ of error, and the same shall afterwards be duly perfected 
according to the practice of the court wherein the said original 
judgment was given ; otherwise the plaintiff in error shall be 
deemed to have abandoned his writ of error, and the same 
shall not be further prosecuted." See as to proceedings in 
writs of error, 2 Arch. Pr, 135, 4rc. 



Section 6. 
Amendment 

By Stat. 9 Ann., c. 20, s. 7, the statutes of jeofails, and stat. 
4 & 5 Ann.,c. 16, were extended to all writs of mandamus and 
proceedings thereon, as far as the same are applicable to the 
proceedings in the former act mentioned. Those statutes, 
however* state so many instances in which defects in proceed- 
ings are aided, that it is inconvenient to enumerate them in 
tins phtce ; but the reader is referred to the statutes themselves. 

The court have amended the writ ; R, v. Mayor of Newbury, 
I Ad. 8f El, 1^9, 751; they have amended the return, even 
after it was filed, where the error arose from a mere clerical 
mistake; R, v. Lyme^Regis, 1 Doug. 1S5; and where the re- 
tain appeared to be insufficient to raise the question intended 
to be agitated, the court, at the instance of the prosecutor 
made a rule, giving liberty to the parties, to whom the writ 
was direeted, to amend in the manner required, if they wished 
to do so. R, V. MarrioU, 1 D. if, R. 166. 



PART III. 
COLLATERAL PROCEEDINGS. 

Chapter I. 
Articles cf the Peace. 

In what cases,] Wherever a person has just fear tiiat another 
^U bum his house, or do him a corpora] hurt, as by killing or 
ibeating him, or that he vriU procure others to do so, he may 
demand the surety of the peace against htm. 1 Hawk, c. 60« 
#. 6. So, if another threaten to imprison hlm» [without any 
ieg^ ground for it] , he may demand surety of the peace agaiust 
him ; for every unlawful imprisonment is an asaault and wrong 
to the party imprisoned. Id, s, 7. And there must be a threat, 
either in words, or to be inferred from the conduct of the 
party, otherwise the court will not grant the surety demanded* 
«. V. Dunn, 12 Ad, & EL 599. 

And it is only in this court, or the court of Chancery, that 
a peer or peeress can be bound over to keep the peace, or that 
it is at all usual for peers or peeresses to demand surety of 
the peace. And there have been several instances in this 
court, of peeresses exhibiting articles of the peace against 
their lords ;-— as in the cases of the Marquis of Carmarthen, 
Foster, 359, Lord Vane, 2 Str. 1202, 13 East, 1 172, n.. Earl of 
Stamford, Hardw, 74, Earl Ferrers, 1 Burr. 631, 634, Lady 
Strathmore, against her husband Mr. Bowes, 1 T. R. 696, and 
Lord Howard, 11 Mod. 109. And where any woman intends 
thus to exhibit articles of the peace against her husband, she 
may employ an attorney for the purpose at the husband's 
expense, and he will be liable to the attorney for the amount 
of his bill of costs on the occasion. Turner v. Roakes, 
10 Ad. ^ El. 47. 

Formerly the court were unwilling to allow articles of the 
peace to be exhibited, where the party complained of resided 
At a great distance. See R. v. Waite, 2 Burr. 780. But this 
at present would be no objection, as the court may, if neces- 
sary, allow the party to enter into recognizances before a 
justice of the peace in his neighbourhood. 
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The carticles,'] By stat. 21 J. 1, c. 8, 8. 1, titer reciting 
that divers turbulent and contentioua persons, some out of 
foalice and others in hope of gain, by way of composition, do 
oftentimes upon their corpoial oaths peremptorily and cor- 
ruptly taken, or otherwise upon false suggestions and sur- 
mises, procure process of the peace or good behaviour out of 
His Majesty's courts of Chancery and King's Bench against 
divers of His Majesty's <;(ulet subjects, whose dwdlings and 
abodes are \M the most part) in counties far 'distant and 
remote from the said courts, to their intolerable trouble and 
vexation, whereas they niigbt upon good cause showed 
receive justice at the hands of the justices of the peace in the 
counties where they dwell : — ^for remedy whereof it is enacted, 
by sect. 2, " That all process of the peace or good behaviour to 
be granted or awarded out of the same courts or either of 
them, against any person or persons whatsoever, at the suit 
of or by the prosecution of any person or persons whatsoever, 
shall be ^d and of none eflfect,— unless such process shall 
be so granted or awarded, upon motion first made before the 
judge or juc^s of the same courts respectively, sitting in 
op^ court, and upon declaration in writing, upon their cor- 
poral oaths, to be then exhibited unto tbem by the parties 
which Shaw desire such process, of the causes for which such 
process shall be granted or awarded by or out of any of the 
said courts respectfvely,— ^and unless that such motion and 
declaration be mentioned to be made upon the back of the 
writ ;• the 'safd writmgs there to be entered and remain of 
record : and that if it shall afterwards appear unto the said 
courts, or either of them respectively, that the causes expressed 
in such wrftfngs or any of them be untrue, that then the 
judge or judges of the said couits or either of them respec- 
tively, Shalt aiid may award such costs and damages unto the 
parties grieved, tor their or any of their wrongful vexations 
in that behalf, as they shall think fit: and that the party or 
parties so ofiending shall and may be committed to prison by 
such judge or judges, until he or they pay the said costs and 
damages." 

Get a draft of the articles drawn by counsel ; engross them 
on parchment, and let them be signed by the party ; then 
lodge them with one of the masters of the crown-office in 
court. The party being in court, instruct counsel to move 
that he be sworn to the articles, that the articles be read and 
filed, and that an attachment is^ue against the defendant. 
The exhibitant is then sworn to the articles, and the articles 
are read aloud by one of the masters of the Crown-ofiice ; 
and if the court think the statement to be such as to 
amount to a threat of personal injury, &c., as above men- 
tioned, they grant the motion, and the rule may after- 
wards be drawn up at the crown-office. This rule is not 
P 
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serred, but merely answers as a warrant to the officer at the 
crown-office to sign the writ of attachment. In some cases, 
where it appears that the party complained of resides at a 
great distance, the court will order that the recognizance may 
be entered into before a justice of the peace in the neighbour^ 
hood of the defendant's residence ; and this forms part of the 
rule, and the officer at the crown-office will indorse it on the 
attachment, before he issues it. HuW» Ca$e, or R, t. Bow- 
matter, 2 Burr. 1039, 1 TV. Bl. 233. 

Care must be taken, in framing the articles, that they 
either state expressly a threat of personal injury, &c., or state 
Acts from which such a threat may fairly and reasonably be 
inferred. And if a letter of the defendant form any part of 
the complaint, the whole of it must be set out ; there must 
not appear to be any suppression whatever of any of the facts 
of the case. R. v. Dunn, 12 Jd. §- El. 599. 

Husband md wife may exhibit articles of the peace jointly; 
no other persons can. 

The foUowing may be the form of the articles :— 



Articles of the Peace. 

[Michaelmas] Term, In the [eighth] that the said J. N. will endeavour 

year of the reign of Queen to put his threats into execution, 

Victoria. or do tliis exliibitant aome grievous 

England. — Articles of the peace bodily hahn. And therefore ttu» 

exhibited by J. S. of , against exhibitant humbly craTes that th« 

J. If., through fear of death or of said J. N. may be restrained there- 

reoeiying some great bodily harm. from by this htmourable court, and 

1st. This exhibitant on his oath ordered to gire security to keep the 

saith, that [?iere state the cir- peace towards this exhibitant, &c. 

cumstances of the ease in separate Lastly. This exhibitant on hu 

paragraphs^ sluywing grmiiids for oath further saith, that he does 

apprehending dfinger to life or not make this complaint a^inst 

sotne bodily injury from the de* the said J. N., through any hatred, 

Jendant, and set out threatenittg malice, or ill-will which he hath 

letters, if any.] or beareth towards him, but merelf 

And this exhibitant on his oath for the preservation of himself from 

furtlier saith, that by reason of the bodily harm, violence and insult. 

premises aforesaid, this exhibitant Sworn in open Court, at 

is in great bodily fear,, and con- Westminster, the 

ceives himself to be in great danger day of 1844. 

of the loss of his life from the {To be signed by the JEshibitant.)' 

Tiolence of the said J. X., and feara By the Court 

Process fAcre<m.]The rule granted upon the motion, as above 
mentioned, authorizes the exhibitant to sue out a writ of at- 
tachment of the peace. Engross it upon parchment, teste 
it on the day the rule is dated, and make it returnable on some 
day in the same or the next term, indorse upon it these 
words : " This writ is granted upon motion in open court, and 
the cause therein recorded according to the form of the statute 
in such case made and provided." Also, indorse upon it the 
name and address of the exhibitant's attorney ; and get it 
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^gned, sealed and entered at the crown-office. If the defend- 
ant be out of custody, deliver the writ to the undersheriff or 
sheriff's agent, who will thereupon issue a warrant and have the 
defoidant apprehended. But if the defendant be already in 
the custody of the sheriff, sue out a habeas corpus, and have 
him brought up, either to the court, or to a judge at chambers, 
and committed upon the attachment ; or, if he be in the Queen's 
prison, you may get a side-bar rule at the crown-office for the 
like purpose. 

If the defendant be arrested upon the attachment, then, 
upon giving a bail-bond to appear at the return of the attach- 
ment, he may be discharged. 



Writ of Attachment of the Peace. 

Victoria, Acc. To the sheriff of then to be imposed on him by us ; 

f greeting: Because J. 8. was and when you have so attached the 

afraid that he might be in many said J. N., you are to discharge him 

ways disquieted and made grievous on bail, until the said day, by suA- 

conoerning his life and maiming of cient manucaptors, who shall be 

his limbs by J. N., as the said J, S. willing to bail him under a certain 

hath made oath before us; there- penalty resonably to be imposed 

fore we command you, that you do upon them by you, as well for the 

not fbrbear by reason of any liberty keeping his day, as for the keeping^ 

in jour bailiwick, but that you our peace by him in the mean time. 

attach the said J. N., so that you And for doing your office in this 

may have him before us at West- behalf, you are only to take of the 

minster, on the day of said J. N. two shillings and four- 

- ■ - , to find then before us sufficient pence. Witness, Thomas Lord Den- 

aecurity for the keeping of our peace man, at Westminster, the day 

Iqr him towards us and all our of ^, in the year of our reign. 

people, and especially towards the By the Court. 

said J. S., under a certain penalty 

Recognizance.'] When the defendant appears in court, the 
articles are read to him (if he desire it) by one of the masters: 
of the crown-office. The defendant must be prepared with 
sureties, to join him in the recognizance, otherwise he will be 
committed ; for he will not be allowed to controvert the facts 
stated in the articles, which are to be considered as true, until 
the contrary be made to appear upon a proper prosecution ; 
Lard Van^t case, 13 East, 172, n, 2 Str. 1202. R. v. Dunn, 
12 Ad. Sf El. 699 ; if the statement be untrue, the parties* only 
remedy is by indicting the exhibitant for perjury. Where how- 
ever articles of the peace appeared to be palpably malicious and 
untrue, the court stayed process upon them, and committed 
the exhibitant for perjury. R. v. Pamell, 2 Burr. 806. 

The court then fix upon the sum in which, and the length 
of time for which, the recognizance is to be taken. The sum 
is proportioned to the situation in life of the defendant ; — the 
time is usually a year ,* but it may be taken for life, or without 
expressing any time, in which case it shall be intended to be. 
p2 
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for life. 1 Hawk. c. 60» <. 15. Where the court at first re- 
quired a recognizance for fourteen years, they afterwards 
reduced the time to two years, upon their being apprised that 
an information was then depending against the defendant on the 
same account, which must necessarily be determined within 
that time. R. v. Bowet, I T. R, 696. 

The recognizance of the defendant and his sureties is then 
taken by one of the masters of the crown-office in court ; but 
if the defendant be an infant or feme covert, the recognizance 
is entered into by the sureties only, and not by the d^endant. 
1 Hawk. c. 60, «. 5. Or, where the defendant resides at a dis- 
tance, or where from ill-health or poverty he cannot con- 
veniently attend in court, the court may, and sometimes do, 
allow him to enter into the recognizance before a justice of the 
peace in his neighbourhood, which recognizance, when taken, 
must afterwards be transmitted to the crown-office. Reg. 23. 

If at the time he thus enters into recognizance, process be 
out against him upon the articles, which has not been executed, 
he may sue out a writ of superssdeas at the crown-office, (see 
ante, p. 53, 55), which will protect him from arrest under such 
process. As to this supersedeas, however, by stat. 21 J. 1, 
c. 8, s. 3, after reciting that divers turbulent and contentious 
persons, deservedly fearing to be bound to the peace or good 
behaviour by the justices of peace of the counties where they 
dwell, do oftentimes procure themselves to be bound to the 
peace or good behaviour in the said courts or one of them, 
upon insufficient sureties, or upon colourable prosecution of 
some person or persons, who will be ready at all times to re- 
lease them at their own pleasure ; whereupon his Majesty's 
writs of supersedeas are oftentimes directed to the justices of 
peace and other bis Majesty's officers, requiring them and every 
of them to forbear to arrest or imprison the parties aforesaid, 
for the causes abovesaid ; by means whereof the said turbulent 
and contentious persons misdemean themselves amongst their 
neighbours with impunity, to the great offence and disturbance 
of their neighbours amongst whom they converse and live, and 
to the affront of the justice of peace, and to the evil example 
and encouragement of like evil-disposed persons : — it is en- 
acted " That all writs of supersedeas to be granted by or out 
of either of the courts aforesaid, shall be void and of none 
effect, unless such process be granted likewise upon motion in 
open court first made as aforesaid, and upon such sufficient 
sureties, as shall appear unto the judge or judges of the same 
courts respectively upon oath, to be assessed at five pounds 
lands, or ten pounds in goods, in the subsidy-book, at the least ; 
which oaths and the names of such sureties, with the places of 
their abode, and where they stand so assessed in the subsidy- 
books, shall be entered and remain of record in the same courts ; 
and unless it shall also first appear unto the said judge or 
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judges, from whom such supersedeas is desired, that the process 
of the peace, or good behaviour, is prosecuted against him or 
them desiring such supersedeas bond fide, by some party grieved, 
in that court out of which such supersedeas is desired to be so 
awarded and directed." 

And by sect. 4, after reciting that divers lewd and evil-dis- 
posed persons, commonly called common bailers or knights of 
the post, being base and beggarly persons, do oftentimes pro* 
care themselves to be assessed at high rates in the subsidy 
books, and sometimes do falsely take upon them the names of 
other men of good ability, of purpose to enable themselves to 
be accepted for bail, which persons being of small or no ability 
or worth, are ready for lucre and gain to become bound by 
recognizance as sureties for such persons as shall procure 
themselves to be bound to the peace or good behaviour as 
aforesaid ; by means whereof the judge or judges of the said 
courts, not knowing them, may be easily abused and justice 
deluded :— it is enacted by sect. 5, " That the judge or judges 
of the courts aforesaid respectively, or either of them, upon 
proof of any of the misdemeanors aforesaid to be committed 
in the obtaining of the aforesaid writs of supersedeas, or pro- 
curing such surety as aforesaid, shall and may likewise punish 
the false and insufficient sureties and bailers aforesaid and the 
procurers thereof, according to their discretions, so as such 
punishment extend not to the loss of life or member." 

The following is the form of the recognizance. 

Recognizance of the Peace. 

Middlesex. — Be it remembered, money of Great Britain, to be leried 
That on , the day of , upon their several goods and chat- 
in the year of the reign of our tels, lands and tenements, to Her 

sovereign Lady Victoria, by the Mcuesty's use, upon condition that 

grace of God of the United Kingdom if the said J. N. shall be of good 

of Great Britain and Ireland Queen, behaviour for the space of years, 

defender of the faith, J. N. of , to be computed from and after the 

gentleman, A. B. of , farmer, day of , in the year of our 

and C. D. of , merchant, come Lord , and shall keep the peace 

into the court of our said Lady the towards all Her Majesty's liege sub- 
Queen before the Queen herself [pr jects, and especially towards J. S., 
before mc J. P. one of Her Majesty's and not depart that court without 
Justices of the peace in and for the leave, then this recognizance to be 

county of J, and acknowledge void, or else to remain in full 

to owe to our sovereign Lady the force. 

Queen the several sums following, Taken and acknowledged 

(that is to say), tlie said J. N. the day and year first 

flie sum of pounds, and the abovesaid, at 

said A. B. and C. D. the sum Before me, 

of pounds each, of lawful 

How forfeited^ The recognizance may be forfeited by any 
actual violence to the exhibitant, or indeed to any person, as 
manslaughter, rape, robbery, or unlawful imprisonment, whether 
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committed by the defendant himself, or by others by his procure- 
ment ; 1 Hawkt c, 60, t, 20 ; but not by mere words of heator anger, 
such as calling the exhibitant a knave, liar, rascal, drunkard, or 
the like ; for although such words may provoke a choleric man 
to break the peace, they do not directly challenge him to it. Id, 
S.22. Nor, is the recognizance forfeited by an assault or battery, 
which is justifiable, such as in self-defence, &c. ; Id. s. 23 ; nor, 
by a hurt done through negligence or mischance ; Id. 8.21 1 nor, 
by a bare trespass on the party's land or goods, unless accompa- 
nied by some violence to the person. Id. s. 25. 

If the recognizance be forfeited, the remedy upon it is by 
scire facias, 1 Hawk. c. 60, #. 18. 

If at the expiration of these articles, the cause of fear still 
continue, the prosecutor may exhibit fresh articles of the 
peace ; in which case, the same proceedings precisely are had, 
as are here mentioned. 

HTien discharged.'] The recognizance remains in force, 
generally, for the time specified in it, unless the exhibitant in the 
meantime consent to its being discharged. See R, v. Earl 
Ferrers, 2 Burr. 703. And when that time has expired, the 
sureties, or the defendant himself, may apply to have it dis- 
charged. Also, where it was proved satisfactorily to the court 
that the exhibitant was insane, and that the force used was for 
the care and cure of her, under the advice of a physician, — 
the court discharged the recognizance, and stayed all further 
proceedings against the defendant. R, v. Mackenzie, 3 Bwn: 
1922. So, if the defendant die, the sureties upon satisfactory 
proof of his death, may apply to have the recognizance dis- 
charged. 1 Hawk, c. 60, 8. 17. So, upon the demise of the 
King, in whose reign the recognizance was taken, it will be 
discharged. Id. But in all those cases, if it afterwards appear 
that any breach of the recognizance was committed by the 
defendant during the time it was in force, the parties will 
still be liable, notwithstanding the recognizance have been 
discharged. 

On the other hand, if one of the sureties die, the court will 
not oblige the defendant to find another surety in his stead, as 
his executors are still bound by the recognizance. 



Chapter II. 

Attachment for a Contempt. 

1 . What, and in what Cases, 

We do not mean to treat, in this place, of writs of attachment 
as process upon an information; that subject has already been 
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fully noticed. We shall now treat of the writ of attachment, 
as the process by which a party is apprehended for a contempt 
of the court, committed out of court. For contempts com- 
mitted in the face of the court, there is no necessity for an 
attachment ; for the court, in those cases, at once order the 
offender to be apprehended, he is brought before them, and 
after examimng him, if necessary, tiiey immediately pronounce 
judgment of fine or imprisonment, or both, upon him, and 
commit him in execution. We shall here, therefore, confine 
our attention to contempts committed out of court, and the 
attachment and other proceedings for punishment of them. 

For disobeying rtdes of court.'] Disobeying a rule of court, is 
a contempt of that particular court, and will in general be 
punished by attachment. It forms, in practice, the principal 
class of cases, which are punishable in that manner. There is 
a difference in this respect between a judge's order and a rule 
of court ; disobeyiog the latter is a contempt of the court ; 
disobeying the former is not. Baker v. Rye, I Doud. 689. See 
Woollison V. Hodgson, 3 Dowl. 178. Re Turner, 6 Dotvl. 6. 
But the distinction is more of a formal than of a substantial 
nature; for the judge's order may be made a rule of court, at 
any time during the term, see R. v. Price, 2 Dowl. 233, or even 
in vacation, Badman v. Pugh, 12 Law J, 126, cp., as a matter 
of course, and then a disobedience of the rule will be punished 
by attachment. There is one case only which is an exception 
to this, and it is made so by a particular rule of court; 
namely, where a judge's order to return the writ or bring in 
the body, is obtained and served in vacation, although it is 
necessary to make the order a rule of court before an attach- 
ment can issue for disobedience of it, 2 W. 4, c. 39, s. 15, yet 
it is not necessary to serve the rule; service of the order is 
sufficient. R. G. M. 3 W. 4, s. 13. R. G. H. 3 TV. 4. As to 
the motion for the rule and attachment in such a case, see 
Stainland v. Ogle, 3 Dowl. 99. Howell v. Bulteel, Id. in notis. 
Hinchliffe v. Jones, 4 Dmvl. S^. Pilcher v. Woods, 4 Dowl. 329. 
Forster v. Kirkwall, 4 Dowl. 370. 

Where a rule requires a party to pay costs, then, as soon 
as the amount of the costs is ascertained, upon taxation, by 
the allocatur of the master written upon it, if the party 
refuse or neglect to pay them, when demanded, the court will 
award an attachment against him. But if the rule, instead 
of ordering the party to pay the costs, merely grant him an 
indulgence " upon payment of costs," the court will not grant 
an attachment for non-payment of such costs, even although 
the party availed himself of the indulgence granted to him, 
and had the full benefit of it. Doe v. Haddon, Hullock Costs^ 
401. Stokes V. Woodeson, IT. R. 6. Resev. Fenn, 2 Dowl. 
182. Turner v. Gill, 3 Dowl. 30. See King v. Clifton, 5 T. R. 
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257. So, where an order to tax costs was obtained upon the 
usual undertaking to pay them, but the undertalang was not 
embodied in the order, nor was it made a rule of court, it was 
holden that the attorney was not entitled to an attachment, 
to enforce payment of the costs taxed ; for although the order 
had been made a rule of court, yet as the rule upon the face of 
it contained no order to pay, the non-payment was no con- 
tempt of the court. Ryailt "7. Emerson, 2 DmvL 357. Hcmr'mm 
▼. Ward, 3 Dowl. 541. PricB v. Philcox, 7 Dowl. 559. 

In like manner, if the rule require the party to do any- 
thing else, if he refuse or neglect to do it, the court will award 
an attachment against him : as in the ordinary instances of 
•n attachment against a sheriff, for not obeying the rule to 
return the writ, or bring in the body, — an attachment for not 
performing an award, where the submission has been by rule 
of court, or has been made a rule of court,— an attachment 
for not paying costs in ejectment, under the consent rule, 
where the plaintiff has been nonsuit, — ^and the like. Where a 
rule required a party to reinstate certain premises forthwith, 
and in four days after service of it an attachment was moved 
for, on the ground of his not having obeyed it; to this it 
was answered, that it would take three weeks to reinstate 
the premises : but the court held that this was no reason why 
the party should not have begun promptly to do so, and 
they made the rule absolute. Doddington v. Hudson, 1 Bmg. 
410. And on the other hand, where a judge's order, made a 
rule of court, required an attorney to render an account, and 
he did so ; and because the account omitted certain items, 
the other party moved for an attachment against him : the 
court refused it, saying, that as he had rendered the account, 
there was no ground for the application. Ex p. Lawrence, 
2 Dowl. 230. Where a party, who had entered into a rule to 
abide by an award, filed a bill in equity to set that award aside: 
the court granted an attachment against him : but they after- 
wards discharged him without fine, rather than set a small one 
for so high an offence. R, v. Wheeler, 3 Burr. 1256. 

For disobeying writs.'] Where a writ is directed to the 
sheriff, and he is required to return it at a particular time, he is 
not punishable by attachment for not returning the writ, 
unless he have been ruled to return it, and then he is punish- 
able for disobeying the rule. So, if the sheriff do not execute 
a writ directed to him, and nothing but negligence be imputed 
to him, the court will not grant an attachment against him, 
but will leave the party, interested in the execution of the 
writ, to his remedy by action. But if he have been guilty of 
any corrupt practice in not executing the writ, — as where he 
refuses to do it, unless paid an unreasonable gratuity from the 
plaintiff, — or receives a bribe from the defendant,— or gives 
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him notice to remove his goods or person, in order to prevent 
the execution of the writ, — ^the court from which the writ 
issued will punish him for this as for a contempt, and will 
issue an attachment against him. 2 Hawk. c. 22, s. 2. So, 
if a sheriff or his ofiicer abuse the process of the court, by 
using needless force or violence in the execution of it without 
a feasible excuse for doing so, the court will in like manner 
grant an attachment against him. Id. s, 3. 

But where a writ is directed to an ordinary individual, who 
is not an officer of the court, whereby he is ordered to do a 
particular act, and he does it not, the court, at any time after 
the time limited by the writ for the performance of the act* 
will award an attachment against him for his contempt in not 
obeying the writ. Where for instance a writ of subpoena is 
personally served upon a person, requiring him to attend as a 
witness, and he refuse or neglect to attend accordingly, the 
court will award an attachment against him. See \ Arch. Pr. 
395. If a party to whom a mandamus is directed, be per- 
sonally served with it, and make no return to it, he is punishable 
by attachment. Ante, p, 289. If a party, to whom a peremp- 
tory mandamus is directed, do not obey it, the party who 
actually refuses or neglects to obey it is punishable by attach- 
ment. Ante, p. 309. 

Against attornies.1 An attorney, for misconduct or mal- 
practice in his profession, may be punished by attachment. 
2 Hawk. c. 22, s, II. The reader will find this subject treated 
of fully, in 1 Arch. iV. 91, &c. 

Against other officers of the court.'] The court may also 
punish by attachment others of its officers, for executing their 
duties irregularly, remissly or oppressively. 2 Hawk. c. 22, 
8. 12. 

Against jurors.'] The court may punish jurors by attach- 
ment, for making default, 2 Hawk. c. 22. s. 14, for refusing 
to be sworn when they do appear. Id. s. 15, for refusing to give 
a verdict, Id.s. 16, for endeavouring to impose upon the court, 
Jd. 8. 17, for misbehaviour after their departure from the bar. 
Id. 8. 18, or for sending for or receiving instructions, or a 
bribe, from either of the parties respecting the matter in issue. 
Jd. s. 19. 

Against peers.] A peer is not liable to be attached for non- 
payment of money; Ld. Falkland's case, 1 THdd, 194. Walker 
V. Ld. Grosvenor, 7 T. R. 171 ; nor is a member of the House 
of Commons ; Catmur v. Knatchhull, 7 T. i2. 448 ; for the 
attachment in such a case is in the nature of civil process. 
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But in other ctses, it seems, be is liable to an attachmoit. 
R. Y. Bp. of St. Asaph, 1 WUs. 332. 

In other eatet.'] An attachment will lie for a libel on the 
court. R, ▼. MiddUton, Fbst. 201. R. v. Wyatt, 8 Mod. 123. 
So, for very gross and contemptuoas words of the court, at 
the time its process is served or executed upon the party, the 
court may grant an attachment ; Id. 2 Hawk. c. 22, s. 36 ; 
but this is not usual. And where a defendant, after being 
served with process, collared and violently shook the officer, 
and ordered him to quit his presence, the court held that, 
without disclosing more of the circumstances, this did not 
necessarily amount to a contempt of the court, or an obstruc- 
tion of its process, for which they would grant an attachment, 
.-Idahit V. Hu^hef, 1 Brod. ^ B.24; and tee Myers v. Wills, 
4 Moore, 147.^ freekes v. Jfliitely, 3 Doid. 536, 1 Har. ^ W. 
218. So, altering a sheriiTs warrant, is no ground for an 
attachment, unless an improper use be made of it. Hale ▼. 
Castlemtm^ I W. Bl. 2. So, it is no ground for an attachment 
.'<grJnst a sheriff, that he returned to a venditioni exponas, that 
the goods remained in his hands for want of buyers. Leader 
v. Danrers, I B. 8^ P. 359. So, an attachment has been 
refused against an attorney for not performing his undertaking 
to his own client to pay him a debt and costs due to him, 
from a thurd party. Ex p. Brans, 9 DowL 106. 
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Service and demitnd.'] If it be intended to proceed by at- 
tachment against a party, for not obeying a rule of court, he 
must be served personally with the rule, that is to say, a copy 
of the rule and allocatur, (if there be one) must be served 
])ersonally upon him. and the original at the same time shown 
to him. R. V. Smithies, ZT.R. 351. Re — , Gent. I D. S^ R. 
529. Parker v. Burgess, 3 Ner. if M. 36. Stunnell v. Tower, 
2 Doicl. 673. fVooUison v. Hodf^, 3 Dowl. 178. Albin v. 
Toomer, 3 Dowl. ft63. 1 Har. ^' W. 215. Dicas v. fFame, 
1 Hod^re, 91. Reid v. Deer, 7 D.S^ R. 612. StunneU v. Tower, 
1 Cr. M. 8f JR. 88. Granger v. Pry, 5 Dowl. 21 ; ami see Short 
V. Smith, 1 Man. ^ Gr. 21 1. In some very strong cases, where 
it appeared clearly that the party knew of the rule, and kept 
out of the way to avoid being served with it, the courts have 
dispensed w^ith personal service ; see Green v. Prosier, 2 DowL 
99. AUier v. Newton, 2 Dotcl. 582. Re Barwick, 3 Dowl. 703. 
R. V. Dignam, 4 Dowl. 359 ; but these cases have since been 
considered, and it has been determined that hereafter the 
service must in all cases be strictly personal. Per Pattesom, /. 
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<n Birkit y. Holme, 4 Dowl. 566. Where the party, however, 
admitted that the rule and allocatur were then in his posses- 
sion, it was deemed equivalent to personal service, Phillips v. 
Hutchinson, 3 DewL 583 ; and see Re Bower, 1 B. ^' C. 264, and 
it probably would be deemed so still. And where, upon the 
original rule being shown to a party, he prevents an actual 
personal service of the copy by violence, fVenham v. Downs, 
1 Bar. Sf fV, 216, or by refusing to take it. Rose v. Koops^ 

1 Har. 8f W. 213, 3 Dowl. 566. EUis v. GUes, 5 Dowl. 255, or 
the like, it will be deemed equivalent to personal service. As 
to the original rule, if it be shown to the party, it will be suf- 
ficient ; it is not necessary that it should be actually placed in 
his possession. Goodman v. London, 2 Dote/. 504. Or, if the 
original itself be served, instead of a copy, it will be sufficient. 
Leafs, Jones, 3 Dowl, 315. And where the attachment is for 
not obeying a judge's order, made a rule of court, it is sufficient 
to swear to a personal service of the rule, without swearing 
also to a service of the order. Greenwood v. Dyer, 5 Dowl, 
255. 

Also, a demand of that which is ordered by the rule, must 
be personally made upon the party who is to perform it, 
otherwise an attachment will not be granted, Doddington y. 
Hudson, 8 Moore, 510, 1 Bing. 410. Evans v. Millard, 3 Dowl, 
661, 1 Gal, 138, unless the party, by violence, &c. have pre- 
vented a personal demand from being made. Wenham v. 
Downes, 3 Dowl. 573. And if the demand is to be of any 
thing directed to be done by a judge's order, it cannot be 
made until after the order have been made a rule of court, 
ChilUm y. Ellis, 2 Cr. 8f M. 459. So, where there is an order 
to tax an attorney's bill, and the usual undertaking given, if 
it be sought to enforce payment of the taxed costs by attach- 
ment, not only the judge's order, but also the undertaking, 
must be made a rule of court. Price y. Philcox, 7 Dowl. 559. 
The demand also must be made by the party to whom the 
money is to be paid, or other act done. Ex p. Fortescue, 

2 Dowl. 448. Doe v. Hickman, I Man. §• Gr, 566, unless he 
have deputed some other person, by power of attorney, to 
make the demand for him. Brown v. Jenks, 4 Dowl. 581. 
And where money was to be paid to three persons, it was 
holden that a demand by one was not sufficient ; if it were 
inconvenient for all to make the demand, they should have 
deputed some person to make it for them. Sykes v. Haigh, 
4 Dowl. 114, I Hodg. 197. Where the demand is thus made 
under a power of attorney, the original power must be shown 
to the party, Jackson v. Clarke, 13 Price, 208, and a copy of it 
delivered to him. Laugher v. Laugher, 1 Diwl, 284. 1 Tyr. 
352. King. v. Packwood, 2 Ikml. 570. Doe v. Johnson, 
7 Dowl. 550. But where the demand id of costs merely, it 
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may be made, either by the party entitled to them, or by his 
attorney, whether by the terms of the rule such costs be 
made payable to the attorney or not ; for he, in fact, is the 
person jnimd facie entitled to them ; Cox v. Salmon, 2 Mees, 
\ TV. 127 ; Inman v. HUl et al., 4 Id,1. Mason v. JVhitehtnae, 
4 Bing. N, C, 692 ; but a demand by a person appointed by 
him to receive them, will not be sufficient. Clark v. Dignam, 
3 Mees. Sf fF. 319. Where costs were by the rule made pay- 
able to the defendant or his attorney, a demand made by the 
country attorney, although his agent in London was the attor- 
ney on the record, was holden sufficient. Dennett v. Pass, 

1 Bing, N. C. 638, 3 Dowl. 632, 1 Hodg. 157. Where they 
were made payable to the plaintiff or his agent, a demand by 
a third person, acting for the plaintiff, but not authorised by 
power of attorney, was holden insufficient ; but Patteson, J. 
said, that if the plaintiff were an attorney, and the demand 
were made by his agent in London, it might be different. 
Brown v. Jenks, 4 Dowl. 581. Where a demand of the execu*- 
tion of a deed, directed by nn award, was made by a third 
party, the court are reported to have holden that a powder of 
attorney was not necessary in such a case ; Kenyan v. Grayson, 

2 Smith, 61 ; but, strictly, in all cases where the rule requires 
the party to pay money, or to deliver up deeds, papers, &c. to 
a particular person, for his benefit, that person must make the 
demand, or it must be made under a power of attorney from 
him. But see Woolison v. Hodgson, 3 DowL 178. Where 
after demand made, a judge made an order to deduct certain 
costs from the sum demanded, it was holden that a fresh 
demand should be made, before an attachment could be moved 
for with respect to the balance. Spivy v. Webster, 1 Dowl. 
€96. 

So, in the case of writs, either the writ itself must be 
personally served upon the party, or a copy of it must be per- 
sonally served upon him, and the originid at the same time 
shown to him. 

4jffidavit.'] Where the contempt arises from not obeying a 
rule of court, the affidavit must refer to the rule, which 
should be annexed to it ; it should state a service of it upon 
the party, by personally delivering to him a copy, and at 
the same time showing him the original rule ; it should state 
a personal demand, as above directed, and at what time made; 
Wadham v. Brett, 2 Mis. 227 ; and if the demand have 
been made by a third person under a power of attorney, it 
should state that the original power of attorney was shown, 
and a copy of it delivered to him, vide supra, and an affidavit 
also of the due execution of the power of attorney must be 
made by the attesting witness. Laugher v. Laugher, I Tyr. 
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352, 1 DowL 284. The affidavit in other respects, also, must 
be drawn with certainty, showing dearly the contempt, and 
the parties guilty of it, &c. See France v. Wright^ 3 Dowl. 
325. As to the intituling of the affidavit, see 2 Arch. Pr., and 
see R. V. Stretch, 4 Dowl. 30. 

Rule, Sfc.'] Except in cases of attachments for not obeying 
a subpoena, see R. v. Stretch, 4 DowL 30, and attachments 
against a sheriff for not obeying a rule to return the writ or 
bring in the body, (vide 1 Arch. Pr. 35), there does not 
appear to be any time limited as to applying for the rule ; for 
the contempt, once committed, is not purged by the delay of 
the other party. Even where the rule was moved for, on an 
affidavit made nearly three months previously, it was granted. 
R. V. Rogers, Z Dowl 605; and see R, v. C. D. 1 Chit. 723. 
It must be moved for by counsel; the rule will not l^ granted,. 
if moved for by a private prosecutor, the motion for an attach- 
ment being deemed to be of the same nature, in this respect^ 
as a motion for a criminal information. Bx p. Fenn, 2 Dowl. 
527 ; and see Ex p. Pitt, Id. 439* It is a rule nisi in all cases : 
except 1. for non-payment of costs on the master's allocatur, 
—2, in attachments against a sheriff for not obeying a rule to< 
return a writ or to bring in the body, — 3, in attachments for 
contempt of the court, in the execution of the process of the 
court, R. T. 17 G. 3, K. B. in which three last-mentioned 
cases, the rule is absolute in the first instance. See Chaunt v.. 
Smart, I B. ^ P. 477. Richmond v. BawdUch, I Mees. 8^ W^ 
40. But the payment of costs, here mentioned, means merely 
costs between party and party, and not costs between attorney 
and client, in which latter case the rule is but a rule nisi. 
Spragg V. Willis, 2 Dowl. 531, 2 Nev. 8f M. 678. Boomer v. 
Mellor, 2 Dowl. 533. Bray v. Yates, 1 Dowl. 459. Green v. 
Light, 3 Dowl. 578 ; and see Ryan v. Fumell, 4 Dowl. 582, 
1 Har. ^fV.&4l:but see Ex p. Burgin, 1 Dowl. N. C 292. 
So, if the rule be for the payment of costs, and also for the doing 
of any thing else, the rule is a rule nisi only, Ex p. Townley, 
3 Dowl. 39. Daniel v. Beadle et al., 1 Man. Sf Gr. 960, unless 
some provision to the contrary be contained in the original 
rale, for the not obeying of which the attachment is sought to 
be obtained. Exp. Qrant, 3 Dowl. 320. A rule for an attach- 
ment for not obeying an award, is always a rule nisi, even 
although it be for payment of costs only. Thompson v. BiU 
Ungsby, 2 Chit. 57. If the rule be a lule nisi only, it cannot 
be moved for on the last day of term ; if a rule absolute, it 
may. Anon. 1 Burr. 661. Anon. 3 Smith, II 8. R.\. York, 
5 Burr. 2686. 

If the rule be a rule nisi, it must be personally served; 
Birkit V. Holme, 4 Dowl. 556, I Har. 8^" W. 659. Re Ibbertson, 
5 Dowl. 160. JVilkinsony. Pennington, 6 Dowl. 183; but if 
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the party show cause against it, that will be deemed a waiver 
of personal service. Levi v. Duncombe, 1 Or. M. 4* R- 737. 
It cannot be served on a Sunday. M'lleham v. Smith, 8 T. R, 86. 
Where there was a variance between the copy served and the 
rule, in the name of the defendant, and in the name of the 
master whose allocatur was written upon it, the court set 
aside the attachment which had been granted, and discharged 
the party. R. v. Calvert, 2 Cr. 8f M. 189. 

Against this rule, the party may show, as cause, facts and 
circumstances showing that he is not guilty of the contempt 
imputed to him, or that it was not intentional. Where an 
attorney sued out a writ of error, knowing that his client by 
a rule had undertaken not to bring one, the court refused to 
award an attachment against him, it appearing that he had 
been advised and believed that the rule only restrained him 
from bringing a ^mt of error for delay, and not from bringing 
one for real error. Camden v. EdUe, 1 H. Bl, 51. Fuller v. 
Prentice, Id. 49. So, where a rule nisi for an attachment had 
been obtained against a party for not complying with an order 
of the court for the production by him of certain indentures, 
it appeared from his affidavit in answer, that he had not the 
indentures in his possession, had never destroyed them, and 
that he had made diligent search and inquiry for them, bat 
had not been able to find any trace of them : the court, under 
those circumstances, refused to make the rule absolute. 
Cooke V. Tutuwell, 8 Taunt. 131; and see Clare w. Blakesley et ai., 
1 Man. 8f Or. 567. But where a rule required a party to 
reinstate certain premises forthwith, it was holden to be no 
answer to say that it would take three weeks to do so ; for the 
party ought at least to begin promptly. Doddington v. Hudton, 

1 Bing. 464. Where an action, brought against a tenant of 
certain premises for a nuisance, was defended by his landlord, 
who told him that his presence would not be necessary at the 
trial ; and the landlord's attorney at the trial entered into a rule 
to abate the nuisance, without apprising the tenant of it ; and 
an attachment issued for his not complying with it : the court, 
upon strong affidavits that the grievance complained of was 
not a nuisance, set aside the attachment, and granted a new 
trial. Boddington v. Harris, .1 Bing. 187. So, where an 
action is brought for the same nmtter, the court will not grant 
an attachment. See 2 Arch. Pr. 253. And where in the copy of 
the original rule served, and which was sworn to be a true 
copy, the name of the defendant was written " Calver" instead 
of ** Calvert," and the name of the master to the allocatur v!9S 
written " Day" instead of " Dax :" the court set aside the 
attachment, and discharged the defendant. R. v. Calvert, 

2 Cr. Sf M. 189. 
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3. The Attachment and Proceedings therecn. 

The attachment, and arrest thereon."] A printed form of 
the attachment on pardiment, is filled up by the attorney, 
and signed by the proper clerk at the crown-office, and 
sealed. It is then taken to the office of the sheriff or other 
officer to whom it is directed, a warrant obtained on it, and 
given to the officer in the ordinary way, who will thereupon 
arrest the party. Caption fee, one guinea. 

In ordinary cases the writ is directed " To the sheriff of » 
greeting." So, where it is against a late sheriff, you direct it 

** To the sheriff of , greeting : We command you, that 

you do not forbear, &c., but that you attach A. B. esquire, late 
sheriff of our said county," &c. But when it is against the 
present sheriff, you direct it " To the coroners of our county 

of , greeting : We command you, that you attach A. B., 

esquire, sheriff of our said county," &c. And when it is against 
coroners, the rule of court will name two persons as elizors, 
to execute the writ, to whom the attachment must be directed, 
thus : " To A. B. and C. D., elizors, appointed in our court be* 
fore us for this purpose, greeting : We command you, that 
you attach E. F. and G. H., gentlemen, coroners of our county 

of ." Andrews v. Sharp, 2 IV. Bl. 911. R, v. Pechham, 

Id. 1218. When directed to Lancashire, the direction is thus : 
" To the chancellor of our county palatine of Lancaster, greet- 
ing : We command you, that by our writ under the seal of the 
said county palatine in due manner to be issued, you command 
the sheriff of our said county palatine that he do not forbear," 
&c. When to Durham, there is the like direction to the 
chancellor of Durham. 

The writ is usually tested on the day the rule for the attach- 
ment bears date, or, when an alias, on the day of the return of 
the preceding writ. 

Attachment for Contempt. 

ViCTOUiA, &c. To the sheriff of It is indorsed " By Rule of CJourt ; 

, greeting: We command you for his contempt in not paying the 

that you do not forbear by reason sum of , pursuant to a rule of 

of any liberty in your bailiwick, but court, &c," [or as the case viay be, 

that you attach J. N., so that you describing the contempt in tlie 

may have him before us at Westmln- ivords of the rule ; and trJien the 

8ter, on the day of , writ is against sheriff's or coroners 

to answer to us for certain trespasses for not returning a icrit, or against 

and contempts brought against him anypersonfornan-payment ofmo~ 

in our court before us, and have you ney^ add] ** with costs of uttachment ; 

tiien there this writ. Witness, Thomas a bill of costs to be delivered here- 

Lord JDenman, at Westminster, the wiHi," and accordingly annex a 

day of in the year of bill of costs of tlie attachwmt to 

our reign. By the Court. tlie n'rit, before you deliver it ta 

J. S. C.J. S. (stating the name the sheriff or coroner, 
of the cause.) 
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If the party be in custody in the Queen*s prison, he may in 
this court be brought up to be charged with the attachment ; but 
in the Common Pleas and Exchequer the writ must still be 
lodged with the sheriflf, whose officer must watch his opportu- 
nity to arrest him, as soon as he shall be out of custody. 
Boucher v. Sims, 2 Cr, M, ^ R.392. On the other hand, the 
court will not grant a habeas corpus to bring up a prisoner 
in custody under an attachment, to enable him to move to 
set it aside. Ford v. Nassau, 9 Mees. 8c W. 793. 

In attachments for non-payment of money or costs, the cap- 
tion is in the nature of an arrest in execution, and there are no 
further proceedings ; the party cannot be bailed, R. v. Stokes, 
Cowp. 137, but must remain in custody until he pay the amount 
and costs, a bill of which costs is usuidly given to the officer to 
deliver to him. And the payment must be, not to the sheriff, 
who has in law no authority to receive it, see Pitt v. Coombs, 
3 Nev. Sf M. 212, (or, if he receive it, he cannot be called 
upon to pay the money into court, nor can he claim poundage 
upon it, R. y. Sh, of Devon, 3 DowL 10], but to the opposite 
party or his attorney, in the same manner as upon a ca. sa. It 
is, however, so far not analogous to a ca. sa. that if, after the 
party is arrested upon it, the other party or his attorney allow 
him to go at large, upon an undertaking to return into custody 
within a certain time, and, instead of doing so, he abscond, be 
may be again taken on an alias writ ; Good v. Wilks, 6 M.8fS, 
413 ; or, if he return into custody before the return of the 
writ, the sheriff will not be liable to an action for an escape. 
Leuns v. Morland, 2 D, 8^ A. 56. 

Bail.] But in other cases of attachment for contempt, the 
party must be brought into court at Westminster, at the 
return of the writ, and sworn to answer interrogatories. If 
the court then think fit, he may enter into a recognizance with 
sureties, for his appearance from day to day, to answer interro- 
gatories respecting such matters as may be objected against 
him ; see Re — 4 D. 8f R. 393 ; and it is not necessary to give 
notice of such bail, nor are they required to justify. R. v. 
Hall,2fV.Bl. 1110. In the meantime, between the arrest 
and the return of the writ, I believe it is the common practice 
with sheriff's officers to discharge the party, on his giving a 
bond with sureties, in the nature of a bail bond, conditioned 
to appear in court at the return of the writ, and answer in- 
terrogatories, &c. 

Interrogatories^] Interrogatories are then prepared by the 
prosecutor, engrossed on parchment, signed by counsel, R.M. 
34 G. 3, K. B., and filed. The prosecutor must then obtain 
and serve an appointment upon the party to appear before the 
examiners to answer the interrogatories ; or, in default thereof, 
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the court, if the defendant be still in custody, will allow him 
to be bailed. Doe v. StUlwell, 2 Dowl. N. C, 18 ; or, if no 
interrogatories be filed within four days after the defendant 
has been sworn, and after notice thereof given to the prose- 
cutor, the defendant may obtain from the crown- office that 
no interrogatories have been filed, and may thereupon apply 
to the court to be discharged out of custody. Supposing^ 
however the appointment served, and the interrogatories filed, 
the party must thereupon submit to be examined upon them, 
by the master of the crown-office in the court of Queen's 
Bench, or by the master in the court of Common Pleas or 
Exchequer ; for he will not be allowed to come in and confess 
the contempt. R. v. Edwards, 4 Burr, 2 1 05. Where, however, 
the attachment is for a rescue, and the sheriff has returned 
the rescue upon the writ, inasmuch as the sheriff's return in 
such a case is conclusive and cannot be controverted, inter- 
rogatories are useless, and the court impose the fine upon 
reading the sheriff's return. R, v. Elkins, 4 Burr. 2129. But 
even in that case, the court will put the party to answer, unless 
the prosecutor choose to waive it. See R, v. Horsley, 5 T. R. 362. 

77ie master's report and judgment.'] The master, as soon a» 
his report is ready, will read it to the court, upon a motion 
made by counsel for that purpose. It may be necessary 
to add, that this motion cannot be made on the last day 
of term, without the previous leave of the court. R. v. 
Wheeler, I W. BL 311. If the master report the party to be 
in contempt, his report is in the nature of a conviction ; see- 
Coulson v. Graham, 2 Chit. 57 ; and the court thereupon pro-- 
ceed to pass judgment upon the party, of fine or imprisonment 
or both. As to the party's bail, however, it seems that this 
report is not conclusive, but they may except to it ; see Re 
Isaacson, 1 Bing. 272 ; and if the master in hi^ report set out 
the facts specially, the party himself, I believe, may controvert 
the conclusion the master has come to ; at least, I have known 
it to be done in practice. 

Chapter III. 

Habeas Corpus. 

The writ of habeas corpus is a common-law writ, by which a 
party in custody of or detained by another, legally or illegally, 
may be brought up before the court, or in vacation before a 
judge thereof, to do, or be dealt with, as by law is required. 
There are also statutes upon the subject, by which the award- 
ing of the writ in some cases, and its execution, are regulated, 
and which shall be noticed in their proper places, in the following 
sections. We shall treat of this subject under the following- 
heads. 
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Habeas Corpus and Certiorari^ to bail a Prisoner. 

In what cases,"] The court of Queen's Bench can bail a 
prisoner, before conviction, in all cases ; but in high treason, 
they will not bail a prisoner, without the consent of the 
attorney-general. 

Therefore, where the justices of the peace, who commit a 
prisoner for trial, refuse to bail him, or where a person is com- 
mitted by the coroner upon an inquest, the prisoner may 
apply to the court of Queen's Bench in term-time, or to a 
judge thereof in vacation, for a habeas corpus, commonly called 
a habeas corpus ad subjiciendum, to bring him before them, for 
the purpose of putting in bail, and being discharged. But 
where there is a commitment in execution on a conviction or 
order, the court cannot take bail. 

How obtained, 8fc.^ An application for the habeas to bring up 
the defendant, and also for a certiorari to bring up the deposi- 
tions, may be made to the court in term time, or to a judge 
thereof in vacation, upon producing the gaoler's certificate to 
a copy of the warrant of commitment, verified by affidavit, 
and an affidavit of the facts by the defendant or others. And 
if the court or judge think that the defendant ought to be 
bailed, they will grant a rule or fiat for each of the writs. If 
rules be granted, draw them up at the crown-office. Then 
engross the writs on parchment ; see the forms, infra ; direct 
the habeas to the gaoler in whose custody the defendant is, 
unless he be in custody under process directed to the sheriff, 
and then to the sheriff; and direct the certiorari to the com- 
mitting magistrate or coroner ; let them be tested on the day 
they issue; and, if issued in term, let them be returnable 
immediately before the Queen at Westminster, or if issued in 
vacation, let them be returnable immediately before a judge at 
chambers, or before the Queen at Westminster, on a day 
certain in the ensuing term, unless otherwise ordered. Reg. 3. 
If the habeas be granted by a judge at chambers, it must be signed 
by him : the certiorari need not. Indorse on them " By Rule 
of Court" (if so) . " At the instance of the within-named J. S." 
Indorse on them also the name and address of the attorney 
suing them out ; and get them signed, sealed and entered at 
the crown-office, the rule or fiat being the warrant for doing 
so. Then deliver the habeas to the gaoler or sheriff to whom 
it is directed, either personally or by leaving the same for him 
at the gaol or prison with any of the under-keepers, and pay 
or tender to him the amount of his ^charges (not exceeding 
1«. a mile) for bringing the prisoner up ; deliver the certiorari 
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to the committing magistrate, ivho will return the depositions^ 
accordingly, to the crown>office if the certiorari be returnable 
in courts or at the judge's chambers if it be returnable before a 
judge. Reg. 11. 

If the gaoler or sheriff fail to return the habeas and bring 
up the prisoner, he is liable to an attachment. And if the 
magistrate do not return the certiorari, then, upon obtaining 
at the crown-office and serving a side-bar rule to return the 
writ, the magistrate will be liable to an attachment, unless he 
return it within four days after service if served in London or 
Middlesex, or within eight days if served elsewhere. Reg. 12. 

Or the defendant, without being apprehended or committed. 
majr apply for a certiorari to remove the depositions, and for a 
rule to show cause why, upon his appearing in court, he should 
not be bailed. Then, upon the depositions being brought up^ 
and notice of bail given, he may appear at the time appointed 
and give bail ; and he may then sue out a writ of supersedes, 
to prevent his being afterwards apprehended. 

Recognizance, 8fc.'] Notice of the intended bail, stating the 
day the defendant is to be brought up, and the hour, if he is 
to be brought up before a judge at chambers, must be given to 
the prosecutor and committing magistrate, a reasonable time 
before the prisoner is to be brought up, to enable them to 
inquire into their sufficiency, and oppose them if they think 
fit. There must be four bail in cases of felony, two in misde- 
meanors. 

When the prisoner is brought up, a motion or application 
is made that he be bailed ; the depositions are then read ; and 
if the court or judge determine to bail him, the bail are then 
produced, examined and opposed if the prosecutor think fit. 
and if the court or judge deem them sufficient, their recogni- 
zance and that of the defendant is taken, and the defendant is 
discharged by rule or order. If not discharged, the court will 
remand him. 

How, if the prisoner be poor,"] If the pnsoner oe in humble 
circumstances, so as not to be able to defray the expense of 
having himself brought up by habeas, the court, upon an affi- 
davit of this, and of the facts of the case, may grant a rule for 
a certiorari to bring up the depositions, and a rule to show 
cause why he should not be bailed before a magistrate in the 
country, which is afterwards made absolute on an affidavit of 
service, and on reading the depositions returned, and hearing 
counsel for and against it, — or discharged. 

Depositions, 8fc. transmitted."] Every such writ of certiorari 
«nd return, as soon as the court or judge shall have exercised 
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their discretion thereon, shall be transmitted to the clerk of 
assize or clerk of the peace (as the case may require} of the 
county, &c. in which the alleged offence may appear to have 
been committed. Reg, 11. 
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TiCTOSXA, &c. To , greet- 
ing : We command you tiint jou 
hare in our court Iwfore us at West- 
minster, [or if in vacation before 
our right trusty and well-beloved 
Thomas Lord Demnan, our chief 
Justice asR^n^ed to hold pleas before 
us, or such other judge as may be 
at chambers in BoUs Gharden, Chan- 
oery-lane], immediately after the 
receipt of this our writ, the body of 
J. S., being [eomtnitted to and] 
detained in your custody, as is said, 
together with the day and cause of 



his being taken and detained* by 
whatsoever name he may be called 
therein, to undergo and reoeire all 
and singular such matters and 
things as our court [or our said 
chief justice or other judge as afore- 
said] shall then and there consider 
of and concerning him in this behalf. 
And have you then there this writ. 
Witness, Thomas Lord Denman, at 

Westminster, the day of , 

in the year of our reign. 

By the Court. 
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In the Queen's Bench. 

Whereas her Majesty's court of 
Queen's Bench at Westminster [or 

the Honorable Mr. Justice , one 

of the judges of her M^esty's court 

of , at Westminster] has granted 

a writ of habeas corpus directed 

to , commanding him to have 

the body of J. S. before [Sec. as in 
the writ\ immediately, to undergo, 
&c. 

Now take notice, that you are 
hereby required to have the body of 
the said J. S. before the said court 

on , [or before the said chief or 

other justice as aforesaid, on , at 

of the clock,] &c. And to 

make a return to the said writ ; or 
in default thereof, the said court 



will then, or so soon after as counsel 
can be heard, be moved for an at- 
tachment against you for your con- 
tempt in not obeying the said writ 
[or that application will then be 
made to one of the Judges of the 
said court for a warrant for your 
apprehension, in order that you 
may be held to bail to answer for 
your contempt in not obeying the 
said writ.] 

Dated thU day of , 1844. 

Yours, 5cc. A. B. 

Attorney for . 

To (theperson* tomhom 

the writ udirectedfOraw/ 
other person ujton whain 
it may be deemed neees' 
eary to serve the ^vrit.) 
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VIC3T0RIA, &C. To A. B., gen- 
tleman, one of our coroners of and 

for our county of , greeting : 

W^e being willing, for certain rea- 
sons, that all and singular infor- 
mations, examinations, depositions, 
and inquisitions, taken or made by 
or before you on view of the body 



of C. D., then and there lying dead, 
and the commitment of E. F. to 
our gaol of and for our county of 
, charged with feloniously kil- 
ling and slaying the said C. D., be 
sent by you before us [or tn voca- 
tion before our right trusty and 
well-beloved Thomas Lord Denman, 
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our chief justice assigned to hold 
pleas before us], do command you, 
that you send under your seal before 
us at Westminster, [or before our 
said chief justice or such other 
judge who may be at his chambers 
in Rolls Gardens, Chancery Lane, 
London], immediately after the re- 
ceipt of this our writ, all and sin- 
gular the said informations, ex- 
aminations, depositions, and inqui- 
sitions, with all things touching the 



same, as fully and perfectly as they 
have been taken or made by or before 
you,and now remain in your custody 
or power, together with this ourwri^ 
that we may cause further to be done 
thereon what of right and according 
to the law and custom of England 
we shall see fit to be done. Witness, 
Thoi^as Lord Denman, at West- 
minster*, the day of , in the 

year of our reign. 

By tlie Court. 



Certiorari to Justices for Depositions, ^'c. 



YiCTOBiA, &c. To A. B. and 
€. D., esquires, two of the keepers 
of our peace and Justices assigned 
to hear and determine divers felo- 
nies, trespasses and other misde- 
meanors committed within our 

county of , and to each of them, 

greeting: We being willing, for cer- 
tain reasons, that all and singular, 
informations, examinations, and de- 
positions taken or made by or be- 
fore you or one of you touching the 
commitment of £. F. to our gaol 

at , in and for our county of 

, charged with [as the case may 

bc'\, be sent by you before us [or in 
vacation before our right trusty and 
well-beloved Thomas Lord Denman, 
our chief justice assigned to hold 
pleas before us], do command you 
and each of you, that you or one 
of you do send, under your seals or 
the seal of one of you, before us at 



Westminster, [or in vaeationf be- 
fore our said chief justice or such 
other judge who may be at his 
chambers in Rolls Gardens, Chan- 
cery Lane, London, immediately 
after the receipt of this our writ, 
all and singular the said informa- 
tions, examinations, and deposi- 
tions, with all tilings touching the 
same, as fully and perfectly as they 
have been taken ormad^by or be- 
fore you or one of you, and now 
remain in the custody or power of 
you or one of you, together with 
this our writ, tiiat we may cause 
further to be done thereon what of 
right and according to the law and 
custom of Encland we shall sec fit 
to be done. Witness, Thomas Lord 

Denman, at Westminster, the 

day of , in the year of our 

reign. 

By the Court. 
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Whereas lier Majesty's Court of 
Queen's Bencii, at Westminster, 
[or the Honorable Mr. Justice 

, one of the judges of her 

Majesty's court of Queen's 
Bench,] has granted a writ of 
habeas corpus, directed to the 
keeper of her Mi^esty's gaol at 
, of and for the , com- 
manding him to have the body 
of J. S. before tliat court [or 
before the chief justice of the 
said court, or such other judge 
who may be at chambers] im- 
mediately, to undergo, &c. 

ICow take notice, that by virtue 



of the said writ, the said J. S. will 
be brought before her M^esty's said 
court of Queen's Bench, at West- 
minster, [or before the chief justice 
of the said court, or such other 
judge who may be at his chambers 
in Rolls Gardens, Chancery Lane, 

London, by of the clock], on 

, the day of , in order 

that he the said J. S. may be ad- 
mitted to bail personally to appear 
at the next [session of oyer and ter- 
miner and gaol delivery to be holden 

in and for the county of , or 

otherrcise a< the case may de], then 
and there to answer to all such mat- 
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fore the court ; and they directed an examination to be takm 
of her in the mean time by the coroner and attorney of the 
court, in the presence of proper persons deputed by the party 
applying for the writ, and by those against whom it was 
prayed. Hottentot Femurs Ca$e, 13 Eatt, 195. So, where a 
military officer, under arrest upon a charge of miacoiidact, 
applied for the writ, upon the ground that he was not brought 
to trial as soon as a court-martial could be conveniei^ 
assembled, pursuant to the 23rd Artide of War,>-*the court 
granted a rule nisi : but it being shown for cause that proceed- 
ings were instituted as soon as they conveniently could, ao- 
4»rding to the course of the office, and that the trial bad been 
postponed partly on account of the absence of the prisoner's 
witnesses, the court discharged the rule. Bl€Mt Case, 2 M.^ 
S. 473. 

Statutes upon the subject.] By stat. 16 C. 1, c. 10, 8. 8, if 
any person shall hereafter be committed, restrained of his 
liberty, or suffer imprisonment ** by the command or warrant 
of the King's Majesty, his heirs or successors, in their own 
person, or by the command or warrant of the council-board, 
•or of any of the lords or others of his Mi^jesty's privy-cooadl ; 
that in every such case every person so committed, restrained 
of his liberty, or suffering imprisonment, upon demand or 
motion made by his counsel, or other employed by him for 
that purpose, unto the judges of the court of King's Bench or 
Common Pleas, in open court, shall, without delay upon any 
pretence whatsoever, for the ordinary fees usually paid for the 
same, have forthwith granted unto him a writ of habeas corpus 
to be directed generally unto all and every sheriff, gaoler, 
minister, officer or other persons in whose custody the party 
committed or restrained shall be; and the sheriffs, gaoler, 
minister, officer or other person in whose custody the party so 
committed or restrained shall be, shall at the return of the 
said writ, and according to the command thereof, upon dae 
and convenient notice thereof given unto him, at the chaige 
>of the party who requireth or procureth such writ, and upon 
security by his own bond given, to pay the charge of cairyiBg 
back the prisoner, if he shall be remanded by the court to 
which he shall be brought, as in like cases hath been used^ 
such charges of bringing up and carrying back the priaoaer to 
be always ordered by the court, if any difference shall arise 
thereabout, bring or cause to be brought the body of tiie said 
party so committed or restrained, unto and before the judges 
or justices of the said court from whence the said writ shall 
issue, in open court, and shall then likewise certify the true 
•cause of such his detainer or imprison meat, and thereupon 
the court, within three court days after such return made and 
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ddivered in open court, shall proceed to examine and deter- 
mine whether the cause of such commitment appearing upon 
tiie said return be just and legal, or not, and shall thereupon 
do whact to justice shall appertain, either by deUvering, bailmg, 
or remanding the prisoner ; and if any thing shall be otherwise 
wflfolly done or omitted to be done by any judge, justice, officer, 
or other person aforementioned, contruy to the direction and 
true meaning thereof, that then such person so offending shall 
forfeit to the party grieved his treble damages, to be recovered 
by such means and in such manner as is formerly in this act 
Ihnited and appointed for the like penalty to be sued for and 



By Stat. 31, C. 2, c. 2, s. 1, reciting that great delays have 
been used by sheriffs, gaolers, and otiier officers, to whose 
custody any of the King's subjects have been committed for 
criminal or supposed criminal matters, in making returns of 
writs of habeas corpus to them directed, by standing out an 
alias and pluries habeas corpus, and sometimes more, and by 
other shifts to avoid their yielding obedience to such writs, 
contrary to their duty and the known laws of the land, where- 
by many of the King's subjects have been and hereafter may 
be long detained in prison in such cases where by law they are 
bailaUe, to their great charge and vexation ; for the prevention 
whereof, and the more speedy relief of all persons imprisoned 
for any soeh criminal or supposed criminal matters, it is en- 
acted by sect. 2, "That whensoever any person or persons 
shall bring any habeas corpus, directed unto any sheriff or 
sheriffs, gaoler, minister, or other person whatsoever, for any 
person in his or their custody, and the said writ shall be served 
upon the said officer, or left at the gaol or prison with any of 
the under officers, under keepers, or deputy of the said officers 
or keepers, that tiie said officer or officers, his or their under 
officers, under keepers, or deputies, shall, within three days 
after the service thereof as aforesaid, (unless the commitment 
aforesaid were for treason or felony, plainly and specially ex- 
pressed in the warrant of commitment,) upon payment or 
tender of the charges of bringing the said prisoner, to be 
ascertained by the judge or court that awarded the same, and 
indorsed upon the said writ, not exceeding twelve pence per 
mile, and upon security given by his own bond to pay the 
diarges of carrying back the prisoner if he shall be remanded 
by the court or judge to which he shall be brought, according 
to the true intent of this present act, and that he will not make 
any escape by the way, make return of such writ, or bring or 
cause to be brought the body of the party so committed or 
restrained unto or before the lord chancellor or lord keeper of 
the great seal of England for the time being, or the judges or 
barons of the said court from whence the said vmt shall issue, 
or unto and before such other person and persons before whom. 
9 
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the said writ is made returnable, according to the command 
hereof, and shall likewise then certify the true causes of his 
detainer or imprisonment, unless the commitment of the said 
party be in any place beyond the distance of twenty miles from 
the place or places where such court or person is or shall be 
residing, and if beyond the distance of twenty miles and not 
above one hundred miles, then within the space of ten days^ 
and if beyond the distance of one hundred miles, then within 
the space of twenty days after such delivery aforesaid, and not 
longer." 

And by sect 3, to the intent that no sheriff, gaoler, or other 
officer may pretend ignorance of the import of any such writ^ 
it is enacted, "That all such writs shall be marked in this 
manner, ' per statutum tricesimo primo Caroli secundi regis,' 
and shall be signed by the person that awards the same ; and 
if any person or persons shall be or stand committed or de- 
tained as aforesaid, for any crime (unless for treason or felony, 
plainly expressed in the warrant of commitment) in the vacation 
time and out of term, it shall and may be lawful to and for the 
person or persons so committed or detained (other than per- 
sons convict or in execution), by legal process, or any one in 
his or their behalf, to appeal or complain to the lord chancellor 
or lord keeper, or any one of His Majesty's justices either of 
the one bench or of the other, or the barons of the exchequer 
of the degree of the coif ; and the said lord chancellor, lord 
keeper, justices, or barons, or any of them, upon view of the 
copy or copies of the warrant or warrants of commitment and 
detainer, or otherwise upon oath made that such copy or copies 
were denied to be given by such person or persons in whose 
custody the prisoner or prisoners is or are detained, are hereby 
authorized and required, upon request made in writing by such 
person or persons, or any on his, her, or their behalf, attested 
and subscribed by two witnesses that were present at the 
delivery of the same, to award and grant an habeas corpus 
under the seal of such court whereof he shall then be one of 
the judges, to be directed to the officer or officers in whose 
custody the party so committed or detained shall be, returnable 
immediately before the said lord chancellor or lord keeper, or 
such justice, baron, or any other justice or baron of the degree 
of the coif of any of the said courts ; and upon service thereof 
as aforesaid, the officer or officers, his or their under officer or 
under officers, under keeper or under keepers, or their deputy, 
in whose custody the party is so committed or detained, shall, 
within the times respectively before limited, bring such prisoner 
or prisoners before the said lord chancellor or loi-d keeper, or 
such justices, barons, or one of them, before whom the said 
writ is made returnable, and in case of his absence, before any 
other of them, with the return of such writ, and the true causes 
of the commitment and detainer ; and thereupon, within two 
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days after the party shall be brought before them, the said 
lord chancellor or lord keeper, or such justice or baron before 
'whom the prisoner shall be brought as aforesaid, shall dis- 
charge the said prisoner from his imprisonment, taking his or 
their recognizance, with one or more surety or sureties, in any 
sum» according to their discretions, having regard to the quality 
of the prisoner and nature of the offence, for his or their a])- 
pearance in the court of King's Bench the term following, or 
at the next assizes, sessions, or general gaol delivery of and for 
such county, city, or place where the commitment was, or 
where the offence was committed, or in such other court where 
the said offence is properly cognizable, as the case shall require, 
ahd then shall certify the said writ, with the return thereof, 
and the said recognizance or recognizances, into the said court 
where such appearance is to be made, unless it shall appear 
unto the said lord chancellor or lord keeper, or justice or 
justices, or baron or barons, that the party so committed is 
detained upon a legal process, order, or warrant out of some 
court that hath jurisdiction of criminal matters, or by some 
warrant signed and sealed with the hand and seal of any of the 
said justices or barons, or some justice or justices of the peace, 
for such matters or offences for the which by the law the 
prisoner is not bailable." 

Provided by sect. 4, that if " any person shall have wilfully 
neglected, by the space of two whole terms after his imprison- 
ment, to pray a habeas corpus for his enlargement, such per- 
son so wilfully neglecting shall not have any habeas corpus to 
be granted in vacation time in pursuance of this act." 

By sect. 5, if any officer or officers, his or their under officer 
or under officers, under keeper or under keepers, or deputy, 
shall neglect or refuse to make the returns aforesaid, or to bring 
the body or bodies of the prisoner or prisoners, according to 
the command of the said T^Tit, within the respective times afore- 
said, or, upon demand made by the prisoner or person in his 
behalf, shall refuse to deliver, or within the space of six hours 
after demand shall not deliver, to the person so demanding, a 
true copy of the warrant or warrants of commitment and de- 
tainer of such prisoner, which he and they are hereby required 
to deliver accordingly, all and every the head gaolers and keepers 
of such prisons, and such other person in whose custody the 
prisoner shall be detained, shall for the first offence forfeit to 
the prisoner or party grieved the sum of one hundred pounds, 
and for the second offence the sum of two hundred pounds, and 
shall and is hereby made incapable to hold or execute his said 
office ; the said penalties to be recovered by the prisoner or 
party grieved, his executors or administrators, against such 
offender, his executors or administrators, by any action of debt, 
suit, bill, plaint, or information in any of the King's courts at 
Westminster, wherein no essoign, protection, privilege, injunc- 
q2 
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tioQ* wager o£ lav» er stay of pzoKcotion by lum ¥iilt ulkeviufr 
proieqai. or otherwise, shall be admitted ok allowed* or aay 
more than one wpariance ; and any Kcovery or judpaent:, 9t 
the salt of any pacty gneved^ shall be a soffieiettt cowvictiaB 
fOK the first offence ; and any after Eecovery or jodcmen^ at 
the suit ol a party grieved for any afience alter the fittk jad^- 
ment, shall be a sufficient connction to brias the officcscs or 
person within the said penalty for tha second oSeDce. 

And for the prevention of unjust vexation by retteiated cook- 
MJtmfnts for the same o&nee, it is enacted b^ sect. 6^ " that 
no peiBon or persons which shall be delivered or set at large 
upon any habess corpus, shall at any time herealter be again 
impcisoBed or committed for the same offence* by any person 
or persons whatsoever,, other than by the legal order and pro- 
Otts of soch. court wherein he or tbey shattbe bound t^ reee^- 
nizaace to appear, or other court having jmdsdictioA of the 
cause ; and if any other person or pemons shall knowiagjly* 
Gontnury to this act, recommit or imprison, or knowing^ 
procure or cause tabe recommitted or imprisoned, for the aune 
ofiGence or pretended offence, any person or persona delivered 
or set at large as aforesaid, or be knowingly aiding or aaai.'iting 
therein* then he or they shall fbifeit to the prisoner or party 
grieved the sum of five hundred pounds, any colourable pre- 
tence or variation in the warrant or warrants of commitment 
notwithstandmg, to be recovered as aforesaid." 

By sect. 9* it is provided and enacted,. " that i£ any peiaon 
or persons, subject of this realm* shall be commitfeed to any 
prison, or in custody of any officer or officers whatsoever* for 
any criminal or supposed criminal matter* that Ae said person 
shall not be removed from the said prison and cuafeody into the 
custody of any other officer or officers*^-unless it be by habeas 
corpus, or some other legal writ* — or where. the prisoner is de- 
livered to the constable or other inferior officer to carry such 
prisoner to some common gac^, — or where anyjwrson ia sent 
by order of any judge of assize or justice of the peace to any 
common workhouse or house of correction* — or where the pri- 
soner is removed ixom one prison or place to another within 
the same county, in order to his or her trial or diacharge in 
due course of law,— or in case of sudden fire» or infectioa, or 
other necessity ; and if any person or persons shall*, after such 
commitment aforesaid, make out and sign or countersign any 
warrant or warrants for such removal aforesaid* contrary to 
this Act, as well he that makes or signs or counteraigas such 
warrant or warrants, as the officer or offieecs that obey or 
execute the same* shall suffisr and incur the pains and forfeitures 
iothis act before mentioned, both for the first and second 
offence respectively, to be recovered in manner aforeflBid i^ the 
party grieved/' 

By sect. LO, it is provided and enacted* that it shall and may 
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%e iKwFul to Mid fn* uiy pmoner and prisoncn as tloresaid to 
nove asd t>¥t«in kis or t^eir habeas corpus* as iTdQ out of the 
liigfa coot of Cliancery or court of Ezdwquer, as oott of the 
courts of Kiag^s Bcxidi or Common Ptoas, or either of them; 
and if the said kird chancellor or lord keeper, or any }udge 
fX judges, hiroQ or barons, ftir the thne being, of the degree of 
tiie coif, of any of the courts a^wesaid, in the ^vacation time, 
npon ^ew of the copy or copies of the ^variant or ^wanants of 
comnutiBent or detainer, or upon oath made that such cof^ esc 
copies ivcre denied as aforesaid, shall deny any ^^t of faabets 
oorpoa by this act required to be granted, being moved for as 
aforesaid, they shall severally forfeit to the piisoaer or pHtt^ 
grieved the sum of five hundred pounds, to be reoovered in 
manner aforesaid. 

By sect. 11, a hdb&u corpus may be directed and run into 
any county paiatine, the Cinque Ports, or tfther privileged 
places ^thin the kingdom of £iigfaind, dominion of Wales, or 
town of Bermdc-npon-Tweed, and the islands of Jersey or 
Chiemsey ; any hiw or usage to the contrary notwithstanding. 

By sect. 18, to the intent no i»erson may avoid his trial alt 
the aasizes or genend gaol delivery, by procuring his removal 
before the assises, at such time as he cannot be brought baclt 
to receive his trial there : it is enacted* that cfber the misix» 
prodainied for that county where the prisoner is detained, no 
penon shaU be removed from the common gacd npon any 
habms cmrpm grmted in pursuance of this act, but upon any such 
kmbeas otfrpta shall be brought before the judge of assizeinopen 
court, who is thereupon to do what to justice shall appertain. 

By sect. 19, however, after the assises are ended, any person 
or persons detained may have his or her habeas corpus, accord- 
ing to the direction and intention of this act. 

Lastly, by sect. 21, this act shall not extend to persons 
committed and charged with fielooy, plainly and specisUy ex- 
pressed in the warrant of commitment, or upon suspicion 
hereof, or with being accessories before tiie fact to the same. 

By Stat. 56 O. 3, c. lt)0, s. I, reciting that this stat. 31 C. 2, 
tmly extended to cases of commitment or detainer for criminal 
or supposed criminal matter, it is enacted, " that whexe any 
penon shall be confined or restrained of his or her liberty 
(otherwise than for some criminal or supposed criminal mat- 
ter, and except pereons hnprfsoned for debt or by process in 
any dvil suit), within that port of Great Britain caHed Eng- 
land, dOBAinion of Wales, or town of Berwick-upon-Tweed, or 
the isles of Jersey, Guernsey, or Man, it shall and may be law- 
fUl for any one of the barons of the exchequer, of the degree 
of the coif, as Well as for any one of the justices of one bench 
or the other.'^-and where any person shall be so confined in 
Irehind, it shall and may be lawful for any one of the barons 
of the Exchequer, or for the justices of one bench or the other 
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in IreUnd,-*-fii)d they are hereby required, upon compkixrt 
made to them by or on the behalf of the person so confined 
or restramed, if it shall appear by affidavit or affirmation (in 
cases where by law an affinnation is allowed) that there is a 
probable and reasonable ground for such complaint, to award 
in vacation time, a writ <i habeas corjnis ad sidjidendum, under 
the seal of such court, whereof he or they shall then be judges 
or one of the judges, to be directed to the person or persons 
in whose custody or power the party so confined or restrained 
shall be, returnable immediately before the person so awarding 
the same, or before any other judge of the court under the 
seal of which the said writ issued." 

And by sect. 2, if the person or persons to whom any writ 
of habeas corpus shall be directed according to the provision of 
this act, upon service of such writ, either by the actual deli- 
very thereof to him, her, or them, or by leaving the same at 
the place where the party shall be confined or restrained, with 
any servant or agent of the person or persons so confining or 
restraining, shall wilfully neglect or refuse to make a return or 
pay obedience thereto, he, she, or they shall be deemed guilty 
of a contempt of the court, under the seal whereof such writ 
shall have issued ; and it shall be lawful to and for the said 
justice or baron, before whom such writ shall be returnable, 
upon proof made by affidavit of wilful disobedience of the said 
writ, to issue a warrant under his hand and seal, for the appre- 
hending and bringing before him, or before some other justice 
or baron of the same court, the person or persons so wilfully 
disobeying the said writ, in order to his, her, or their being 
bound to the King's majesty, with two sufficient sureties, in 
such sum as in the warrant shall be expressed, with condition 
to appear in the court of which the said justice or baron is a 
judge, at a day in the ensuing term to be mentioned in the 
said warrant, to answer the matter of contempt with which he, 
she, or they are charged; and in case of neglect or refusal to 
become bound as aforesaid, it shall be lawful for such justice 
or baron to commit such person or persons so neglecting or 
refusing, to the gaol or prison of the court of which such jus- 
tice or baron shall be a judge, thereto remain until he, she, or 
they shall have become bound as aforesaid, or shall be dis- 
charged by order of the court in term time, or by order of one 
of the justices or barons of the court in vacation; and the re- 
cognizance or recognizances to be taken thereupon shall be 
returned and filed in the same court, and shall continue in 
force until the matter of such contempt shall have been heard 
and determined, unless sooner ordered by the court to be dis- 
charged : provided, that if such writ shall be awarded so late 
in the vacation by any one of the said justices or barons, that, 
in his opinion, obedience thereto cannot be conveniently paid 
during such vacation, the same shall and may, at his discreti<»i« 
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be made returnable in the court of which the said justice or 
baron shall be a justice or baron, at a day certain in the next 
term ; and the said court shall and may proceed thereupon, 
and award process of contempt in case of disobedience thereto, 
in like manner as upon disobedience to any writ originally 
awarded by the said court : provided also, that if such writ 
sludl be awarded by the court of King's Bench, or the court of 
Common Pleas, or court of Exchequer, in the said countries 
respectively (which last-mentioned court shall have like power 
to award such writs as the respective courts of King's Bench 
and Common Pleas in each of the said countries now have), in 
term, but so late that, in the judgment of the court, obedience 
thereto cannot be conveniently paid during such term, the 
same shall and may, at the discretion of the said court, be 
made returnable at a day certain in the then next vacation, 
before any justice or baron of the degree of the coif, or if in 
Ireland, before any justice or baron of the same court, who 
shall and may proceed thereupon, in such manner as by this 
act is directed concerning writs issuing in and made returnable 
during the vacation. 

By sect. 3, in all cases provided for by this act, although the 
return to any writ of habeas corpus shall be good and sufficient 
in law, it shall be lawful for the justice or baron before whom 
such writ may be returnable, to proceed to examine into the 
truth of the facts set forth in such return, by affidavit or by 
affirmation (in cases where an affirmation is allowed by law) 
and to do therein as to justice shall appertain : and if such 
vmt shall be returned before any one of the said justices or 
barons, and it shall appear doubtful to him on such examina- 
tion, whether the material facts set forth in the said return, or 
any of them, be true or not, in such case it shall and may be 
lawful for the said justice or baron to let to bail the said person 
so confined or restrained, upon his or her entering into a re- 
cognizance with one or more sureties, or in case of infancy or 
coverture, or other disability, upon security by recognizance, 
in a reasonable sum, to appear in the court of which the said 
justice or baron shall be a justice or baron, upon a day certain 
in the term foUowing, and so from day to day as the court 
shall require, and to abide such order as the court shall make 
in and concerning the premises ,* and such justice or baron 
shall transmit into the same court the said writ and return, 
together with such recognizance, affidavits, and affirmations ; 
and thereupon it shall be lawful for the said court to proceed 
to examine into the truth of the facts set forth in the return, 
in a summary way by affidavit or affirmation (in cases where 
by law, affirmation is allowed), and to order and determine 
touching the discharging, bailing, or remanding the party. 

And by sect. 4, the tike proceeding may be had in the court 
for controverting the truth of the return to any such writ of 
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habeas c&rpus^ awarded as aforesaid, although soch writ shall 
be awarded by the said court itself, or be returnable therein. 

And by sect. 5, a writ of An^edu corpus may be directed and 
run into any county palatine or cinque port, or any other 
privileged place within that part of Great Britain called Eng- 
land, dominion of Wales, and town of Berwick-upon-Tweed, 
and the isles of Jersey, Guernsey, and Man, respectively ; and 
also into any port, harbour, road, creek, or bay, upon the coast 
of England or Wales, although the same should lie out of the 
body of any county ; and if such writ shall issue in Ireland. 
the same may be directed and run into any port, harbour, road, 
creek or bay, although the same should not be in the body of 
any county ; any law or usage to the contrary in anywise not- 
withstanding. 

And lastly, by sect. 6, the several provisions made in this 
act, touching ^e making writs of habeas corpus, issuing in 
time of vacation, returnable into the said courts, or for making 
such writs awarded in term time, returnable in vacation, as the 
cases may respectively happen, and also for making wilful 
disobedience thereto a contempt of the court, and for issuing 
warrants to apprehend and bring before the said justices or 
barons, or any of them, any person or persons wilfully dis- 
obeying any such writ ; and in case of neglect or refiisal to 
become bound as aforesaid, for committing the person or per- 
sons so neglecting or refusing to gaol as aforesaid, respecting 
the recognizances to be taken as aforesaid, and the proceedmg 
or proceedings thereon, shall extend to all writs of habetu corpus 
awarded in pursuance of the said act, passed in England in the 
thirty-first year of the reign of King Charles the Second, or of 
the said act passed in Ireland in the twenty-first and twenty- 
second years of his present Majesty, and herein-before recited, 
in as ample and beneficial a manner as if such writs and the 
said cases arising thereon had been herein-before spedally 
named and provided for respectively. 

How obtained, SfcJ] The application is made to the court in 
term time, or to a judge in vacation, and the rule is granted 
absolute in the first instance, or the fiat granted ex parte, ex- 
cept in the cases of infants and lunatics, where it is found more 
convenient to have the matter discussed before their personal 
attendance is required. 

If the party be in custody of a gaoler, the application will be 
granted on production of a copy of the warrant of commit- 
ment, certified by the gaoler, with an affidavit verifying the 
gaoler's signature to it;, if the warrant be bad on the£see of it; 
or if the warrant be granted without authority, thai upon pro- 
duction of such certified copy and an affidavit of facts; or if 
the gaoler refuse to give such certified copy, then on affidavit 
of a demand and refusal thereof. 
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But if tbe party be detained by a private individual, or in 
<;ustody of any person but a sherifif or gaoler, an affidavit of the 
facts must be made, showing the detention, and stating facts 
showing its illegality. See R. v. Hobhotue, ZB.Sf Ad. 420. 

Upon obtaining the rule or fiat, engross the habeas upon 
parchment, directing it to the person in whose custody the 
party is detained, except that where he is in custody of a gaoler 
under a warrant from a sheriff upon process, the writ is di- 
rected to the sheriff, as well as to the gaoler. It is tested as of 
the day on which it is actually issued ; and if issued in term, is 
made returnable immediately before the Queen at Westminster, 
or if issued in vacation, is inade returnable immediately befors 
a judge at chambers, or on a day certain in the ensuing term 
before the Queen at Westminster, — ^unless otherwise ordered. 
neg. 3. Indorse on it, "By Rule of Court," (if so), "At thft 
instance of the within named J. S. ;" also indorse upon it the 
name and address of the attorney or party suing it out ; and 
get it signed, sealed, and entered at the crown-office. Then 
serve it. If it is to be served upon a gaoler, it may be served 
upon him personally, or left for him at the gaol vnth any of the 
nnderkeepers, under-officers, or deputy, and at the same time 
the amount of his charges for bringing the party up, not 9x* 
ceeding Is, a mile, must be paid or tendered to him. But in 
the case of a writ directed to a private person, the writ must be 
delivered to him personally, or if directed to several, copies 
must be personally served on all but one, and the original at 
the same time shown to them, and lastly the writ itself must 
be served upon the remaining one. At the time of serving the 
writ, a notice is also served upon each of the persons to whom 
it is directed, in the form given ante, p. 332. Also, where it is 
sought to discharge a prisoner for some defect in the commit- 
ment, it is necessary to give reasonable notice to the prosecutor 
and committing magistrate, &c., that they may have an oppor- 
tunity of opposing the discharge if they think fit. The follow- 
ing may be the form of this notice. 

Notice to the Prosecutor and Committing Magistrates, 

Same (U the notice ante, p. 892, may be discharged out of custody 

M the Tvords, ** to undergo, &c.," as to the commitment by which he 

and then thvs : Now, take notice is now detained in the custody of 

that by Tirtue of the said writ, the the said keeper. 

said J. S. will be brought before Dated this day of , 1844. 

the said court, on [or before Yours, tec. A. B. 

one of the Judges of the said court Attorney fbr the said J. S. 
at his chambers in Rolls Gardens, To J. P. Esq. the corn- 
Chancery Lane, on the mltting magistrate, and 

day of , at of the clock, to J. N. the prosecutor. 

ftc], in order that he the said J. S. 

The writ of Habeas, in this case, is the same in form as the 
writ ante, p, 332. 

q3 
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When and how returned.'] If the party to whom the writ 
"was dixected, do not return it, then upon affidavit of personal 
service of the habeas, and search at the crown-office, and that 
the writ has not been obeyed, the court will grant a rule nisi 
for an attachment, which is afterwards made absolute or dis- 
charged in the orcUnary way. 



4ffi^vit of Service of a Writ of Habeas Corpus. 

In the Queen's Bench. the body of before this court, 

A. B. of, ice, maketh oath and immediately, to undergo, &c., [de- 

saith, that he did on , the scribe the direction and nutnda- 

day of , personally serye C. D. tory part of the writt] by deliyer- 

with a writ of habeas corpus issued ing such writ of habeas corpus to 

out of and under the seal of this the said C. D. personally, at , 

honourable court, directed to the said in the county of . 

C. D., commandmg him to have Sworn, &c. 



Affidavit of Search at Crown-cffice for Return. 

In the Queen's Bench. before this court, immediately, 

A. B., of, ice., maketh oatli and to undergo, 6cc., [as the case inaif 

tiaitii, that he did <i)is >— day of be,] but that no return was then 

, search the proper file at the filed or made to the same ; and 

Crown-office for a return to a writ this deponent further saith, that the 

of habeas corpus, lately issued out said hath not, in any manner, 

of and under the seal of this ho- obeyed the said writ, as titis depo- 

norable court, directed to ,com- nent Terily belieres. 

manding him to have the body of Sworn, Jcc. 

The return is either indorsed upon the writ, or written upott 
a separate piece of parchment and annexed to it. If there be 
not room to write the return on the writ, then indorse upon 
it, " The execution of this writ appears in the schedule here- 
unto annexed. The answer of J. F., esquire, sheriff," or as 
the case may be ; and then, in a schedule on parchment, an- 
nexed to the writ, is engrossed the return, beginning in this 
or the like form : "I, J. F., in obedience to the writ hereunto 
annexed, do hereby humbly certify that," &c. so stating the 
matter of the return . If there be any defect in the return, it may 
be amended ; or a good return may be substituted for it at any 
time before it is filed. Canadian Prisoners* Case, 9 Ad. ^ EL 
731 ; and see Re Fletcher, 13 Law J. 16, m, A commitment, 
however, which is set out in the return, cannot be amended, 
but may be remedied by the production of a good conviction 
to warrant it, or by lodging a good warrant of detainer before 
the return of the habeas. 

Discharge or remand of the prisoner."] Upon the party being 
brought up to court or to a judge's chambers, the officer or 
other person to whom the writ is directed, or the prosecutor or 
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committing magistrates, may oppose the rule by counsel, and 
for that purpose, if necessary, may make use of affidavits. After 
argument, the court or judge order the party to be discharged, 
if they think the detention illegal. But they will interfert no 
further ; they will not, for instance, give a parent the custody 
of his child, or a husband the custody of his wife ; all they 
will do is, to free the party wholly of the illegal restraint 
complained of. If, on the other hand, they hold that the 
detention is legal, they will remand him to his former cus- 
tody ; or, if the party have given previous notice of bail, 
they may admit him to bail, if he be entitled to it, and dis- 
charge him. 



SECTION III. 

Habeas Corpus ad Respondendum. 

In what cases,'] If a prisoner be in custody in prison, under 
either a commitment for trial or in execution, and it is wished 
to bring him before a magistrate, or to the assizes or quarter 
sessions, to answer to another charge, it can only be done 'by 
habeas corpus. See Ex. p. Griffiths, 5 B. 8f A. 730. 

So, if a party indicted be in custody, and the prosecutor 
remove the indictment into this court by certiorari, ^ttie de- 
fendant may be brought up by habeas in order to appear and 
plead. But the most approved practice in such a case is, to 
lodge a judge's warrant against the defendant with the gaoler, 
in whose custody he is, and then proceed against him under 
Stat. 48 G. 3, c. 58, as directed, ante, p. 172. 

How obtained."] The writ is obtained upon affidavit, stating 
the facts showing the necessity for it, intituled in the court ; 
and, if it be to answer to an indictment in this court, intituled 
in the prosecution. Upon this, the court in term time will 
grant a rule, or a judge at chambers in vacation will grant his 
fiat, for the writ. The writ is then sued out, and is tested and 
returnable as the Aa^^oj in tJie last section. The writ and a 
notice is then delivered to the gaoler ; and the charges of 
bringing the prisoner up not exceeding is. a mile, 43 G. 3, c. 140, 
paid or tendered to him. 



Habeas Corpus ad Respondendum, to bring up a Prisoner before 
a Magistrate to answer to a charge. 

Victoria, ice. To tlie keeper of there, greeting^ : We command you 

our gaol at , in and for our that you have before some one or 

[county] of — — , or to his deputy more of the keeiwrs of our peace, 



9JS Habeas Corpus. 

and our justices MsigniMl to lieAr and detained, hj whatsoerer name 

and determine divers felonies, tres- he maj be called therein, then and 

passes, and oth» misdemeanors there to answer to achargeof , 

committed within our county of to be then and there made against 

, who may be in attendance on Mm, and so from day to day until 

the day of , at he shall hare answered the said 

in our said county, the body of charge, and to be further dealt witfi 

J. N.,of ^ being committed and aooordin^ to law. And have yon 

detained in our prison under your then and tbere this writ. Wltaesst 

custody, as is said, together with &c. By the Court, 

the day and cause of his being taken 

SECTION IV. 

Habeas Corpus ad Testificandum. 

in what eases.'] Where a person, intended as a witness, is 
in prison, the only mode of bringing him up to give evidence, 
is, by a -writ of habeas corpus ad testificandum. A judge may 
grant his fiat for the writ, to bring a prisoner before any court 
of record in England or Ireland to give evidence as a witness ; 
44 G. 3, c. 102 ; and, in England, not only before courto of 
record, but before courts-martial, commissioners of bankrupt; 
commissioners for auditiog the public accounts, or any other 
commissioners acting under a commission or warrant ftom 
Her Majesty. 43 G. 3, c. 141. 

How obtainedJ] The writ is obtained upon an affidavit, 
stating where the prisoner is in custody, for what offence^ and 
showing the necessity for his attendance, flngross the writ 
upon parchment ; engross and swear the affidavit ; take them 
to the judge's diambers, and he will grant his fiat for the 
habeas, and indorse his name upon the writ itself; then get 
the writ signed, sealed and entered at the crown-office. Talce 
the writ and deliver it to the gaoler in whose custody the 
witness is, and at the same time pay or tender to him bis 
charges (not exceeding Is, a mile) for bringing him up. 

4jfidavUfor Habeas Corpus ad Testificandum, 

In the Queen's Bench. for certain ^ which indietaunt 

A. B., of. Ice, maketh oath and stands for trial [or is to he pi«- 

saith that CD. now a prisoner, con- ferred] on , the day of 

Aned in Her H^festy's gaol at , , at , in and for the county 

in and for the county of , of . And this deponent fiirlher 

charged with [the offence of ,] saith that the said J. 8., as p 



is and will be a material and ne- tor of the said indictment, cannot 

cessary witaess on behalf of J. S., safely proceed to trial [or prefer the 

on the trial of an indictment [or said indictment] without the testi- 

before the grand jury of the mony of the said C. D. 

county, of , upon an indict- Sworn, fcc. 

ment to be preferred] against £. F., 

See another form of this affidavit;, and the form of the 
habeas, ante, p, 83. 
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SBCTION V. 

Habeas Corpus to remove a Prisoner for Truil, 

In what cases."] Where a prisoner, in custody in one county, 
is to be tried in another, he must be removed to the gaol of 
the latter by habeas. There are in fajct two writs in this 
case, — ^the habeas corpus, and the recipias corpus :^-tlie one, 
commanding the gaoler in whose custody the prisoner is, to 
deliver him to the sheriff of the other county; and the 
recipias, commanding the sheriff to receive the prisoner from 
the gaoler, and convey him to the county gaol, and there to 
detain him until delivered by due course of law. These writs 
are familiarly called the habeas and recipias, 

Where an offence is committed within the county of a city 
or town corporate, the prosecutor may prefer hi& indictmeat 
in the next adjoining county ; 38 6. 3, c. 52, s. 1, ; and the 
judges of the court of Queen's Bench, or any justice of oyer, 
and terminer and general gaol delivery for such a^jcttning 
county, upon application by the prosecutor ten days before 
the commission day, may by proper writs of habeas corpus 
cause the defendants, if in custody, to be removed into the 
custody of the sheriff of such adjoining county, for trial there. 
Id. s. 4. Or, if the indictment have been prefeiied In the 
county of the city, &c., it may be removed, at the prayer of 
the defendant, by order of the court of oyer and terminer and 
general gaol delivery for such adjoining county, together with 
all depositions, &c. ; and the prisoner, if in custody, may be 
removed by writ of habeas corpus to the gaol of such next 
adjoining county. Id. So, in the case of manslaughter or 
murder, if an inquisition be taken, a judge of the court of 
Queen's Bench, or a justice of oyer and terminer and general 
gaol delivery for such adjoining county, may order the coroner 
to return to the court of oyer and terminer, &c., the inquisi- 
tion and all depositions, &c. Id,s.4, 

How obtained, ^c] A judge at chambers vdU grant his fiat, 
as a matter of course, for these writs at common law, upon 
production of a copy of the commitment certified by the 
gacder, and the certificate verified by affidavit^ where it appears 
Irom the commitment that the offence was committed in the 
county to which the prisoner is to be removed ; but if that 
do not appear, there must be an afi&davit stating it. 

Under the stat. 38 G. 3, c. 52, if the application be made 
by the prosecutor, it is granted as a matter of course, on pro- 
duction of the like verified certificate, and an affidavit that it 
is intended to prefer the bill in the next adjoining county. 
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In the case of manslaughter or murder, an application is at 
the same time made for the order on the coroner to return 
the inquisition and depositions, &c. At the instance of the 
defendant, the habeas is also granted as a matter of course, if 
the judge have made the order to remove the indictment. 

As soon as you have obtained the fiats, and got the writs 
(which must be previously engrossed on parchment) indorsed 
by the judge, indorse upon them the name and address of the 
attorney or person suing them out, and get them signed, 
sealed and entered at the crown-office. Then ddiver them 
to the gaoler and sheriff to whom they are respectively 
directed, and the prisoner will accordingly be removed. 

In practice the writs are the same under stat. 38 G. 3, as at 
common law, although in strictness not warranted by that 
statute. And in practice also, both vmts are usually given to 
the gaoler, and he conveys the prisoner to the county gaol, 
and delivers the recxpiaa with him. 



AjUidavit for Habeas. 
{Verifying certified copy of Commitment.) 

In the Queen's Bench. said gaol sign the certificate written 

A. B., of, &c., makfith oafii and at the foot of the coffy of the com- 

eaith, that he, this deponent, was mitment of J. N. hereunto annexed, 

present at her Mi^esty's gaol at , and that the name C. D., set and 

in and for the county of , on subscribed thereto, is of the proper 

the — — daj of »—, and did see handwriting 4rf the said C. D. 
C. D., the gaoler or keeper of the Sworn, tec. 



Oaolei*s Certificate. 
{To he smitten at the foot of the Copy Commitment.) 

" I do certify that the above is a custody. And that the said E. F. 
true copy of the warrant by virtue is not detained for any cause/' 
of which E. F. is detained in my (if to.) 



Habeas Corpus. 

Victoria, ice. To the keeper him to be safely conveyed to our 

of our gaol at , in and for om* gaol of his county at , accofd* 

county of , or his deputy there, ing to the tenor of our writ directed 

greeting : We command you that to him for that purpose, to lemain 

you deliver the body of J. N., in the last-mentioned gaol, until he 

committed and detained in our shall be from thence discharged by 

I»ison, under your custody, to our due course of law. Witness, Thomas 

sheriff of ^ and that you certify Lord Denman, at Westminster, flie 

to our said sheriff the cause of his day of , in the year 

taking and detainer, that our said our reign. 

sheriff may without delay cause By the Court 
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Recipias Corpui. 

YlCTORiA, &c. To the sheriff of mand you that you reoeive the said 

, greeting : Whereas we, being J.N. from the said keeper, and that 

willing that the body of J. N. now you do without delay cause him to 

in oar prlsGxi under the custody of be safely conveyed to our gaol at 

the keeper of our gaol at , of , in and for your said county, 

»nd for our county of , should and cause him to be detained there- 
for certain reasons be forthwith in, under safe custody, until he shall 
eoirreyed flrom thence to you, have be tnm thence delivered by due 
latriy commanded, by our writ, ih» course of law. Witness, Thomas 
keeper of the said gaol to deliver the Lord Denman, at Westminster, the 

said into your custody, and day of , In the year 

certify to you the cause of his taking of our reign. 



lining. We therefore com- Bj the Court. 



8BCTI0N VI. 

Habeas Corpus to bring a Defendant {Frisoner) up for 
Judgment. 

If after conviction upon an indictment or criminal informa- 
tion in this court, the defendant be a prisoner in any gaol or 
prison except the Queen's prison, it is necessary to sue out a 
habeas to bring him up for judgment. If he be in the Queen's 
prison, a habeas is unnecessary, as you may obtain at the 
crown-office a side-bar rule to bring him up. 

Upon producing a certificate of the conviction from the 
crown-office, and a certified copy of the commitment from the 
gaoler, verified by affidavit, — or even an affidavit of the con- 
viction, — ^the court in term time will grant a rule, or a judge 
in vacation will grant his fiat for the habeas, as of course; and 
the writ being previously engrossed on parchment, the judge 
will at the same time indorse his name upon it. Then get 
the writ signed, sealed, and entered at the crown-office, and 
deliver it to the gaoler, paying or tendering to him at the 
same time his charges (not exceeding \s. a mile) for bringing 
him up. 

The writ is tested on the day on which it actually issues ; 
and if it issue in term, it is made returnable immediately, if in 
vacation, on a day certain in the next term, before the Queen 
at Westminster. 

Obedience to this writ may, if necessary, be enforced by 
attachment, as directed ante^ p, 342. 
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*#* The references to the forms is in italics. 



A. 

Abatement of nuisance, judgment for, 108. 

Abatement of proceedings in mandamus, when not, by death, 
resignation or removal of defendant, 277. 

Abroad, offences committed, criminal information will not lie 
for, 2e,, 

Abuse of franchise, quo warranto for, 122. 

Abuse of the process of the court, attachment for, 321. 

Accounts, mandamus to justices to swear overseers to, 226 ; to 
overseers to submit them for allowance, 236, or to allow 
inspection of them, 237. 

Action, none, for obejrmg peremptory mandamus, 279. 230. 

Action for false return to mandamus, none, after damages re- 
covered in mandamus, 276 ; formerly the only remedy. 

Action, mandamus not usually granted commanding justices to 
do an act which will subject them to, 228. 

Acquittal, judgment upon, 109; costs, 100. 

Addition of defendant, in an indictment, 4 ; none to the pro- 
secutor, 5. 

Adjoining county, trial in, of indictment or information, in 
what cases, 167. 66; habeas corpus to remove the de- 
fendant, 349. Trial of mandamus in, 307. 

Admiralty, lords of, mandamus to, 274. 

Admission of freemen, burgesses &c., entries of, in corpora- 
tion books, who entitled to inspection of, 145. 

Admit, mandamus to, to corporate offices, 245, form of it, 
247, 244 ; to the office of clerk to the guardians of an 
union, 233 ; of vestry-clerk, 235 ; to a fellowship in a 
college, 261 ; to be a member of an inn of court, 261 ; 
to be a member of the college of physicians, 262 ; to be 
an advocate at Doctors' Commons, 262, but not a proctor, 
272 ; to be a commissioner of paving &c., 264, or sewers, 
264 ; to be minister of a dissenting chapel, 266 ; to be 
clerk to trustees of a turnpike road, 266 ; to a curacy or 
lectureship, 270, 271 ; to the office of churchwarden, 272. 
Affidavit upon the motion, 280 ; rule, 282. Return that 
the party uxu not elected, 297. 

Admit to a copyhold, mandamus to, 267, form of it, 268. 



364 Indtx. 

AdTOcate in Doctors' Commons, mandamus to admit, refiifledl 

262. 
Affidavit for an attachment, 324. 
Affidavit, for certiorari. 160. 171. 176. 184. 188. 199. 
Affidavit for costs of the day, 69. 

Affidavit for criminal information, 29. 30 ; fvrm^ for libel H « 
neuupaper, 35, and c^fidavit veri/yimg the siamp-<^fiee ctr- 
iifieate, 35. Affidavits in answer, 29. 
Affidavit for a habeas corpus ad testificandum, 83 ; far a habeas 
corpus to remove a prisoner for trial, 350; far a habeas to 
discharge a prisoner, 344, 345. 
Affidavits for judgment on an indictment or criminal informa- 
tion, 107, — in aggravation, 106; in mitigaction, 106. 
Affidavit for a mandamus, 280. 

Affidavit fcN- a quo warranto informatioii, 128 ; in what cases 
copies given with notice of motion, 130. Affidavits in 
answer, 131. 
Affidavit of search at the croum-i^Uce, for return to habeas 

corpus, ^B. 
Affidavit of service, — of a rule nisi for a criminal information, 
29, form of it, 36; — of notice to Justices, 30 ; oftubpasna 
to answer information, 46, 137 ; of copy of indictment or 
information to a prisoner, 59; of rule for special Jury aad 
appointments, 79; of subpoena ad testificandum, 83; of 
notice on Justices before suing out a certiorari, 183 ; of 
senfice of habeas corpus, 346, and of habeea corpus ad 
testificandum, 348 ; of service of rule nut to bail in the 
country, 334. 
Affidavit on the files of tiie court, if required as evidence, 

how obtained, 81. 
Aggravation of punishment, what fiicts in, taken into consi- 
deration by the court, in passing sentence, 106 ; affidavits 
in, 106. 
Alderman, when to be elected, 242 ; quo warranto against, 

within what time, 124. See " Corporate Office.** 
Allocatur exigent, in what cases, 50,/onn of it, 51. 
Allocatur of judge, where prosecutor's costs are paid out of a 

fine upon the defendant, 99, form of it, 99. 
Allocatur on rule for costs, service of, 322. 
Allowance of poor-rate, enforced by mandamus, 226 ; and the 

rule is absolute in the first instance, 282. 
Alternative, charge in an indictment or informatton in, when 

bad, 11. 
Amendment, — of coroners' Inquests, 174, 175; of return to 
habeas, 346 ; of proceedings upon writs of mandamus, 
276, 311 ; of proceedings upon quo wamnto informa- 
tions, 152 ; of verdict, 94, 95, 307. 
Amotion, statement of cause of, in return to a mandamus to 
restore, 293. 
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Ancient offices, mandamus in respect of, 249. 

Annual offices, quo warranto in respect of, 125. 

Appeal, mandamus to justices to enter continuances and hear, 
in what cases, 215, form of it, 230; not, to dismiss it, 
209. 

Appearance to an indictment or criminal information, 55; 
where the defendant is in custody, 57 ; where the defend- 
ant is about to plead guilty, 59 ; where the indictment is 
removed by certiorari, at tiie instance of the defendant, 
165, or prosecutor, 172. 

Appearance to a quo warranto information, 138. 118. 

Appointment of overseers of the poor, enforced by mandamus, 
226 ; removed by certiorari, 200 ; the lilce of surveyors 
of the highways, 200. 

Appointment to nominate and strike special jury, 76. 

Arbitrators under a Canal Act, mandamus to, to appoint an 
umpire, 273. 

Archdeacon, mandamus to swear in, 270. 

Argument of demurrer, 64, 301 ; of writ of error, 203 ; of 
special verdict, 148 ; upon motion to quash an inquisition, 
177, or order of justices, 188 ; upon motion for a man- 
damus, 285, or quo warranto information, 132. 

Argumentative return to a mandamus, 292. 

Arrest of judgment, motion in, upon an indictment or infor- 
mation, 98, 105 : upon a quo warranto information, 148, 
149. 

Articles of the peace, in what cases, 312 : The articles, and 
how exhibited, 313 ; form of them, 314. Process there- 
on, 314, attachment of the peace, 315. Recognizance, 
315; form of it, 317. How forfeited, 317. When dis- 
charged, 318. 

Assault, indictment for, 14 ; the like for an assault upon a peace 
or revenue-qjfficer, 14. 

Assessment to the land-tax, not removeable by certiorari, 200. 

Assignment of errors, 203. 

Attachment to answer, upon a criminal information, 45, form 
of it, 46; upon a quo warranto information, 136, form of 
it, 137. 

Attachment for contempt, 318. In what cases, 318: — ^for 
disobeying rules of court, 319; for disobeying writs, 320 ; 
against attomies, 321 ; against other officers of the court, 
321 ; against jurors, 321 ; against peers and members of 
parliament, 321; in other cases, 322. Proceedings for 
obtaining the writ, 322: — service, and demand, in the 
case of not obeying a rule, 322 ; affidavit, 324 ; motion 
and rule, &c., 325 ; the attachment and arrest thereon, 
327, form of the writ, 327. Proceedings after arrest, 
328; — bail, 328; interrogatories, 328; master's report and 
judgment, 329. 
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Atttchment for coiiteBq>t, in mm-iMjfiiiUit of eorts, 162. 1€«. 
319, 320, 3S5; in ncit i < eti«ii i e certinnn, 1< S; ™jg^ 
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343.346,351. 

AttiduBtieat of Hie pete. 314, jWw ^1^ 31 5. 

Attv«ve|^-$«nenr» fiat for n writ of cnor, IM. 1— »^ 
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BaQiff of court-leet, quo warranto information against, 121. 
Bank of England, mandamus to» 254. 205. 
Bankrupt, commissioners of, mandamus to, 262, 
Bankruptcy of mayor, alderman oc CQunciUox; e&ct of^ upon 

the office,. 243, 244. 
BaxntoEt, coouBon. wkuit certainty in an indictment against, 1 
Bastard, mandamus to grant a iwimonft against the putative 

fisther of, 226 » to gnuot coats to the putative iather. 215. 
Battery, tndic/men* /or, 14. 
Bencheis oi inna of court, no iwiindamM to» to admit a 

penoA a member^ 261, 262. 
BlU of costs* whea delivered upon arrest under an attach- 
ment, 329. 
Bi& of exeeptioBs,. will not Ue in criminal cases. 92 ; but it 

will tie upon the trial of a quo warranto information. 148. 
BiU of indictment, how preferred and found* 2. See " Indict- 
ment." 
Bishop, mandamus to, 273. 270, 271. 
BLuphemAUs libeU„ oiminal inforsation for» 25^ 
Body of a debtor,, who died in prison, mandamua to deliver it 

to his executor, 273. 
Books, &c. of oorporationst inspection o4 who to have, 145. 
BookSk &c. in possession of overseers^ mandamus to hand them 

over to their successors, 237. 
Books, &c. of a court of requests, mandanma to hand them 

over to a elerk newly appointed, 273. 
Bond, upon arrest under an attacbfibent, 32S. 
Boundaries of parishes, &c., judgment of tithe commissioner 

•a to^ xeroowaUe by certiorari, 194. 
Brihe^ o&ring to a privy couosettor. criminal information for, 

25 ; so, for bribery at an election for aldero&an, 25. 
Bribe, sheriff or officer receiving, punishable by attach-. 

mei^ 32a« 
Bridge; indicfcmenlfor not repairing. 5 ; in^ctments for offences- 

respecting^ or the materialK&c^ 6. 
Bn^ for counsel, 84. 
Bialdinga bekmging to counties, &c.„ indictments for offences 

respecting, 6. 
Burgesses to be permitted to inject voting-papers, 145 ; or 

the books wherein the adjaoiasion of burgesses, &c. is en- 

tered» 14&» 252. 
Boig^ss-roU, mandamus to insert name of burgesa upon, 246, 

f(yrm of it, 248 : mandamus to restore the name of a 

burgess to it, impsoperly expungied, 250^ 282. 
Burial of a corpse, mandamiifv to rector to proceed to, 272. 
Burglariously, in an indictment for burglary, 11. 
By-kws, mandamus to inspect, 252. 
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CuiBl companies, mandamus to, 255. 

Capias ad respondendum, as process upon an indictment^ 

43, 171, form €fit,44; in what cases upon an informa- 
tion, 45 ; as process to outlawry, 47* 
Capias cum prodamatione, in what cases, 49, 48, form of 

it, 50. 
Capias ad satisfaciendum, in what cases, as execution upon an 

indictment or information. 111, form of it, 113; upon a 

quo warranto information, 149, 150, form of it, 151; 

upon a mandamus, 275. 
Capias utlagatum, in what 'cases, .52, form of it, 52 ; special 

capias utlagatum, in what cases, 52, form of it, 52. 
Caption of an indictment, /orwi of, 202. 
Carrier, mandamus to railway company to carry goods for, 

refused, 258. 
Case, action on, for false return to a mandamus, formerly the 

only remedy, 301 ; does not lie after damages recovered 

in mandamus, 276. 
Case, order of sessions subject to, cannot be brought up, if 

certiorari be taken away, 155; party cannot abandon the 

case, and move for mandamus, 222. 
Cause against a rule for a mandamus, by whom, 284 ; what. 

cause, 285. Against a rule for an attachment, 326. 
Certainty required in an indictment, 9 ; in a return to a man- 
damus, 294. 
Certiorari, writ of, 153 : — in what cases generally, 153 , where 

a certiorari is taken away, the court will not interfere by 

mandamus, 274. 
Certiorari to remove indictments, 157. 

1. At the instance of a defendant, 157; — ^in what cases, 
157; motion, 160; the writ, 160; form of it, 161; re- 
cognizance, 161; form of it, 163; delivery of the writ, 
and return thereto, 163; procedendo, 164; form of it, 
164; process, appearance, plea, &c., 165; trial, &c., 165; 
notice thereof 166; trial in adjoining county, 167; postea, 
judgment, &c., 167; costs, 167. 

2. At the instance of the prosecutor, 169: — ^in what cases, 
169; motion, 171; delivery of the writ and return, 
171; process, 171; appearance and plea, 172; trial, 
&c., 173. 

Certiorari to remove coroner's inquisitions, 173: — in what 
cases, generally, 173; the motion, &c., 176; form of the 
writ, 177; motion to quash, &c. 177. 

Certiorari to remove convictions, and orders of justices at or 
out of sessions, 178; — in what cases, 178; notice of 
motion, 180;— form of it, to justices out of sessions, 182 ; 
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fffrm of it, previous to the removal of an order of sessions, 
183 ; (Affidavit of service, 183 ;, motion for the writ, 184 ; 
recognizance, 186 ; form of it, 186 ; form of certiorari to 
remove a conviction, 186; to remove orders of sessions upon 
an appeal against an order qf removal, 187 ; the like, for 
order on an appeal agai$tst a poor-rate, 187 ; delivery of 
the writ, and return, 187; motion to quash, &c., 188; 
procedendo, 189; form of it, 189; levari facias, 190; 
costs, 190. 
Certiorari in other cases, 190: — ^to remove orders of poor- 
law commissioners, 190; notice, 192; recognizance, 192; 
certiorari, 193; — ^to remove an order or decree of com- 
missioners of sewers, or a presentment before them, 
193, form of the writ, 194 : — to remove an order of tithe 
commissioners, 194, notice qf motUm, 195, certiorari, 

195, recognizance, 196; — ^to remove orders of town 
councils for payment of money out of the borough fund, 

196, form of the writ, 196, recognizance, 197; — ^to re- 
move depositions, recognizances, &c<, 197, 330« form of 
the writ, 198, 332, 333 ; — ^in other cases, 199. 

Challenge to fight, criminal information for, 25« 27, form of 
it, 41. 

Challenge of jurors, 85. 

Change of relator, in a quo warranto information, 127, 128, 129# 

Change of venue, not allowed in criminal cases, 66. 

Chapels of dissenters, mandamus to trustees of, 266 ; manda- 
mus to justices, to register, 215. 

Chapelwarden, mandamus to elect, admit, &c., 272. 

Chaplain to a chapel of ease, mandamus to elect, 270. 

Chaplain to county lunatic asylum, mandamus to restore, 27 K 

Chaplain to union workhouse, mandamus to appoint, 233. 

Charges of gaoler to be paid or tendered, upon a habeas 
corpus, 337. 

Charities, public, mandamus to the trustees of, 265. 

Charter, legality of, not triable in a quo warranto information, 
127 ; a copy, when to be set out in the affidavits for a 
mandamus, 280. 

Churchwarden, quo warranto will not lie for the office of, 
122; but mandamus wUl, to elect, admit, &c., 271. 

Churchwardens, mandamus to, 235. 272; mandamus to them 
and overseers, 235. 

Church-rate, mandamus to make, in what cases, 235. 272 ; to 
make rate under the Church Building Act, 272. 

Cinque ports, direction of a habeas corpus to, 341, 344. 

City, being a county of itself, indictment or information for 
an offence in, where to be tried, 1 67 ; the like as to man- 
damus, 307. 

Clerk of parish, mandamus to appoint, restore, &c., 272. 
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CoUcge, feUow o^ not an office lor whkli a quo ^wranto will 

Ik^ 123. 
CnBty of Vhjtkmm, naodMnQs to, 262. 

i of indicCBMnt^ form of it» 3. 
I offbankrapt, mandamoi to» M2. 
I of eowta of leqnert, nandaniM to, 263. 
CoBunisaionen of CDatona, mandanwa to, 263. 
ConmiaNOiien of indorarea, mandamua to. 264. 
ConuniBaionen of land-tax, clerk to, not an office for iHuch a 

quo wananto iritt Ue, 122. 
ConnuanoMfB of paving, &c, mandamna to^ 264. 
GoBuniasaoMn, pobtic, mandaaana to, 262. 
CoBmiaaioBCfa of tewtn, property Tested in, liow stated in 

indictment, 7; certioiwi to remove their orders, &&, 193; 

mandamua to^ 264. 
Commisaionos of tazea, mandamos to, 265. 
COmnuanoMn of titkea, ccxtiomritoreBMfvetlMir ovien, &c., 

194; raandBBBBS to, 265. 
Commissioners of woods and foeats, mandamfiai to, 274. 
Commitment in execution, party not bailable after, 330. 
Commitment cannot be amended, 346; bat if defective, may 

be remedied by lodging another warrant, 346. 
Common barrators, what certainty in indtctsscnta against, 10. 
Common 8eoidB» what certamty in indictments ^^ainst, 10. 
Common seal, mandamns to affix, 252. 261. 
Coaamon, tenant in, ownershq^ of, how alafted in «b mdiet- 

ment, 6. 
Commons, members of the hoose of, attadmeBft against, in 

what cases, 321. 
Companies, public, mandamua to^ 254. 
CompensatiosL to corporate oficeia, in wlmt caaes^ 252, 253; 

amndaaras to enforce, 253. 273. 
Compensation, by railway companies, mandamns to enforce, 

257, form of it, 258; certiorari to remove inquiaitioii, 199. 
Coaapkting puUie works, mandamua to enfoiee, 256, 257. 
Coaqproaaiae of iadictmeBt, in wha(t cases sanctioned by the 

court, 102. 
CondEum, mle f<», in demuzxer to an indictment 64 ; in writ 

of enor» 203 ; in demurrer to the retwn to a man- 
damus^ 299, 300. 
Conclusion of indictment, /or»i of it, IK 
Concurrenoe in deetion, an objeckioni to an apfiicition for a 

quo warranto in£oama(kian, 125. 
Concurrent writs af Hmndnmnn, in what cases, 285. 
Corf es s ton of indictment or inforasation, how, S9; jmigment 

an, 61 ; of quo warranlo informaCion, 138, 139; of a 

pleading in quo warranto, 141. 
Confession of a contempt, upon an attachment, 329. 
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Confession and avoidanee, plea in, in mandamus, 302. 

Consistent, return to a mandamus must be, 295. 

Consotidation of quo warranto infonsatkms, in what cases, 
118; rule for that purpose, 133. 

Conspiracy, indictment for, 15 ; criminal information for, 23. 

Constable, when entitled to costs, as prosecutor of indictment 
removed by certiorari, 169. 

Contempt, attachment for, 318, 325. See " Attachment:* 

Contemptuous words of the court, in what cases and how 
punishable, 322. 

Continuances, by venire, l\i by diUringaSt 72 ; mandamus to 
enter, and hear an appeal, 216, form of it, 230. 

Conveyance of goods by railway company, mandamus to en*> 
force, refused, 258. 

Conviction upon an indictment or information, costs upon, 99 ; 
judgment of, 109. 

Conviction, summary, in what cases it remedies a bad commit- 
ment, 346. 

Convictions, certiorari to remove, 178, form of it, 186. See 
'* Certiorari." 

Copy of warrant of commitment, to be given by gaoler, on 
request, 339 ; its use, in obtaining a habeas, 344. 

Copyhold, mandamus to admit to, 267, form of it, 268 ; but 
not to compel the lord to grant licence to demise, 268. 

Coroner, award of jury process to, in what cases, 86. 

Coroner, preventing him from holding an inquest, criminal in- 
formation for, 25 ; he may appoint a deputy, 174. 

Coroner's inquisitions, removal of by certiorari, 173 ; in what 
cases generally, 173; the motion &c., 176; form of the 
certiorari, 177 : motion to quash, &c., 177. 

Coroner, depositions before, certiorari to remove, 197, 330, 
350,/armo/i^332. 

Corporate offices, quo warranto information in respect of, 1 18 ; 
within what time, 123 ; previous notice, when, 130 ; man- 
damus in respect of, 274. 

Corporate officers, compensation to, in what cases, 252, 253 ; 
mandamus to enforce, 253, 273. 

Corporate seal, mandamus to affix, 261. 

Corporation aggregate, in what cases liable to be indicted, 5 ; 
process against, 43, 45, 170 ; in what cases liable to a quo 
warranto information, 136. 

Corporation books, papers. &c., inspection of, in what cases and 
by whom, 145; mandamus to permit it, 251. 

Corporation, municipal, mandamus to, 239 : — to elect, 239, 
form of it, 244, and of notice to be sulffoined to the rule, 
245 ; to admit or swear in, 245, form of it, 247, form of 
it to insert name on burgess-roll, 248 ; to restore, 249, 
form of it, 250; to serve, 2b0,form of it, 251 : to permit 



902 Index. 

inspection of corporate books, ftc., 251 ; to perform other 
duty, 252. 

Corpse, mandamus to rector to bury, 272. 

Correction, house of, indictment for offences respecting, 6. 

Costs, upon motion for a rule for a criminal information, 38, 
29; upon motion for a quo warranto information, 133, 
150; upon motion for a mandamus, 277. 286. 

Costs of the day for not proceeding to trial, upon an indict- 
ment or information, 68, 166, cffidamt, 69 ; upon a quo 
warranto information, 145 ; upon a mandamus, 307. 

Costs upon an indictment or criminal information, 99 ; upon 
conviction, 99 ; when payable out of fine, 99, entry on 
the roU, 99, mastef*s certificate, 99, Judge^s allocatitr, 
99, receipt to be cmnexed to the roll, 100. Costs upon 
acquittal, 100. 

Costs, where indictment removed by certiorari by defendant, 
167. 162; where a conviction or order is removed, 190. 

Costs in ejectment, attachment for non-pa3rment of, 320. 

Costs in error, 203. 

Costs in mandamus, 275, 279 ; on a demurrer to the return, 
301 ; on a verdict, 306, 308 ; how recovered, 275. 

Costs in quo warranto informations, 119. 123. 149; how re- 
covered, 150, 151. 

Costs upon a rule, attachment for non-payment of, 319, 325, 
328 ; not, upon a rule drawn up on payment of costs, 319. 

Costs, security for, in quo warranto informations, 127. 133. 

Costs upon application in bastardy, mandamus to justices to 
allow, 215. 

Costs of maintenance of pauper, mandamus to justices to 
aUow, 215. 

Councillors of boroughs, when to be elected, 243 ; quo war- 
ranto informations against, within what time, 124. 

Counsel, defence by, in criminal cases, 90. 

Counts, joinder of, in an indictment, 13. 

Countermand of notice of trial, 69 ; costs for not doing so in 
time, 145. 

County, buildings, &c, maintained at the expense of, indict- 
ments respecting, 6. 

County of a city or town corporate, indictment or mandamus 
in, when trial to be in adjoining county, 167, 307. 

County palatine, record of nisi prius for, 70. 73, 74 ; miitimui 
to, 70. 73, 74; habeas corpus may be directed to, 341, 
344. 

County treasurer, mandamus to, 273, 274. 

Court baron, mandamus to hold, 267 ; steward of, mandamus 
to restore, refused, 268. 

Courts, inferior, writ of error from, to the court of Queen's. 
Bench, 200 ; mandamus to the judges of, 225. 230. 
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Court-leet, steward of, mandamus to restore, 268. 
Court of record in corporation, mandamus to hold, 254. 
Court of requests, mandamus to commissioners of, 263. 
Court of Queen's Bench, jurisdiction of, in criminal cases, 

Intro, xxxvii. 2 ; in awarding execution, 110 ; as a court 

of supervision or appeal, 153. 
Court of commissioners of sewers, certiorari to remove their 

orders, ] 93 ; mandamus to, 264 ; property vested in, how 

stated in indictment, 7. 
Criminal information, 15. 

1. In what cases, 16: — in what cases generally, 16;— against 
magistrates, 18 ; against parish officers, &c., 23 ; — for 
libel, &c., 23, — ^for challenges to fight, breaches of the 
peace, &c., 25, — ^in other cases, 25 ; — ^in what not, 26 ; — 
not where the prosecutor has adopted another remedy, 
26, — not where the prosecutor is himself to blame, 27, — 
not upon contradictory affidavits, 28. 

2. Motion and rule, 29 : — notice to justices, 29,— /orw of it, 
30, — and of affidavit of service, 30; — affidavits, SO,— -form 
ofaffidaimt to obtain a criminal information for a libel in a 
newspaper, 35, — and of (affidavit verifying the stamp-office 
certificate, 35 : — ^Motion and rule nisi, 35 i—form of rule 
msi, 36, — and of qffidavit of service, 36 ; — cause shown, 
36 't—form of enlarged rule, 37, — of rule absolute, 38, — of 
rule discharged, 38 ; — costs, 38. 

3. The information, and how filed, 8&c., 39: — recognizance, 
39:— /orm o/ i*, 40 ; — ^the information, 40,— /or7)i of 
it generally, 40,— form of information for a libel in a 
newspaper, 41, — of information for sending a challenge to 
fight, 41. 

Criminal information ex officio, 42. In what cases, 42 : — ^how 

filed, &c., 42 ;—form of it, 42. 
Cross examination of witnesses, 89. 
Crown, imprisonment by command of, habeas corpus in what 

cases, 336 ; servants of, mandamus to, refused, 274. 
Curate, mandamus to restore, &c., 270. 
Customs, commissioners of, mandamus to, 263. 



Damage done by railway, mandamus to summon jury to assess 
compensation, 257 ; the like, as to other companies, ia 
what cases, 260. 

Damages, in mandamus, 275. 306. 307. 

Dead body, mandamus to gaoler to deliver up, 273. 

Deanery, mandamus to elect to, 270, 

Death of party bound by recognizance under articles of the^ 
peace, his sureties may be discharged, 318 
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Death of retuming-officer, when it shall not abate proceedings 
in mandamus, 277. 

Death of surety upon articles of the peace, defendant not 
bound to find another instead of him, 318. 

Decisions of sessions, when quashed in B. R., 179. 223. 

Declaration, in corporation elections, mandamus to administer, 
247, form of the mandamus, 247. 

Declaration of printer, filed at the stamp-office, where evi- 
dence, 32. 

Defamatory words to or of a magistrate, in what cases a crimi- 
nal information will lie for, 23. 

Default, judgment by, in cases of indictments or criminal in- 
formations, 57, 56, 59; how signed. 60; form of it, 61. 
In quo warranto informations, 138, 139, 141; how 
signed, 138. 

Default in the performance of a duty, what to be shown, to 
entitle a party to a mandamus, 280. 

Defects in criminal cases, what cured by verdict, 98. In writ 
of mandamus, when to be objected to, 212; how and when 
by the return, 291 ; return does not aid it, 291 ; what ob- 
jections may be taken on demurrer, 301. 

Defects in coroner's inquests on the face of them, or for a 
want of jurisdiction, inquisition in what cases quashed for, 
173, 174, &c. 

Defects in return to a habeas, may be amended, 346. 

Defence, by counsel, to indictment or criminal informa- 
tion, 90. 

Defendant's costs, in quo warranto informations, 150 ; writ of 
execution for them, 151: In mandamus, 275; writ of 
execution for them, 309. 

Defendant, certiorari at the instance of, 157. See ^* Certiorari." 

Defendant, how described in an indictment, 4. 

Defendants, joinder of, 13. 

Defendant, judgment for, in quo warranto informations, 119; 
judgment against, 149. 

Delay in applying for a habeas corpus, effect of, 339. 

Demand, what, necessary before applying for an attach- 
ment, 323. • 

Demand, what, before application for a mandamus, 207. 
256 ; must be shown in the affidavit, 280 ; want of it, 
when and how objected to, 285. 291. 

Demurrer to indictment or criminal information, 63 ; — in what 
cases, 63 ; joinder, 63 ; proceeding to argument, 64. 
Demurrer to plea, &c., 64. Effect of a demurrer, 64. 
Demurrer by defendant, 65 ; joinder, 65. Demurrer by 
prosecutor, 65 ; joinder, 65. 

Demurrer to coroner's inquisition, in what cases, 177. 

Demurrer in mandamus, to the return, 278. 298, form of it, 
299 ; joinder, 300 ; entry on the record, and paper books. 
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300; set down for argument, 300; argument, 301; 

judgment and costs, 301. Demurrer to pleas to the 

return, 303, 
Demurrer in quo warranto: by a defendant, 143, joinder, 

143; by the prosecutor, IA4, joinder, 144. 
Denial of charge, upon applying for a criminal information, in 

what cases, 34. 
Deodands, right to, when the subject of a qpo warranto infor* 

mation, 122. 
Deodand, when a cosoner's inquisition may be quashed as to, 

173; it may be quashed as to the deodand, and stand 

good as to the residue, 176. 
Depositions, certiorari to remove, 197 ; in cases of bail upon 

habeas, 330, 331, form of it, 332, 333 ; how returned, 

198, 332; when transmitted to the clerk of assize or 

clerk of the peace, 198, 331. 
Depositions, order to a coroner to return upon a habeas to 

remove a prisoner for trial, 350. 
Deputy, coroner may make, 174. 
Description of the defendant in an indictment, 4 ; description 

of the indictor or party injured, &c., 5. 
Direction of writ of attachment, 327 ; of certiorari to remove 

indictments, 161 ; of writ of exigent, &c. 50 ; of writs of 

habeas corpus, 341, 344 ; of mandamus, 212. 
Discharge of jury, in what cases, 93. 
Discharge of prisoner upon habeas, 346. 
Discharge of recognizance to keep the peace, in what cases, 318. 
Disclaimer, plea of, in quo warranto, in what cases, 138, form 

of it, 139 ; costs upon it, 149. 
Discretionary to grant a certiorari or not, 199. 
Discretionary power of justices, not interfered with by manda- 
mus, 224, 228. 
Disobeying rules of court, attachment for, 319. 
Disobeying writs, attachment for, in what cases, 320; for 

disobedience to a writ of habeas corpus, 342, 344. 
Disorderly house, punishment for keeping, 108. 
Dissenting chapel, mandamus to justices to register, 215; 

mandamus to trustees of, 266. 
Dissolution of corporation by non-election, how prevented by 

mandamus, 240. 
Distringas as process upon an indictment, 43, 171, form of 

it, 44 ; the like upon a criminal information, 46. 
Distringas as process in quo warranto, 136. 
Distringas juratores, 75, 147 ; how tested and returnable, 76, 

77, 166 ; form of it, 78, the like, for a view, 78 ; the like, 

in quo warranto, 147. 
Distringas, continuances by, on the nisiprius record, 72. 
Distringas after conviction on indictment for not repairing a 

highway, 111, 112, 167, form of it, 114; modern practice, 

167. 
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Distress, warrant of, cannot be removed by certiorari, 200. 

Distress, warrant of, mandamus to justices to grant, 226, 228, 
form of it, 232. 

Dock companies, mandamus to, 256. 

Documents in the crown-office, how produced in evidence, 81. 

Double pleading, in mandamus, 301, 302, in quo warranto, 
123, 140. 

Durham, direction^of attachment to, 327 ; award of mittimuM 
to, 73 ; mittimus to, for a special jury, 74. See " County 
PalaHne." 

Duplicity in mandamus, when objectionable, 212, 283 ; in re- 
turn, not objectionable, 294. 

Dying declarations, when evidence, 87. 



East India Company, mandamus to, 255. 

Ecclesiastical cases, mandamus in, 270. 

Ejectment, attachment for costs in, 320. 

Elect, mandamus to, to corporate offices, 239 ; where there 
has not been an election at the day, 239, or where there 
has been a void decticm, 243, 207 ; affidavit to obtain the 
rule, 280 ; form qf the torit, 244, and of the notice to be 
subjoined to the rule, 245 ; form of the return, 297. 

Elect, mandamus to, to other than corporate offices : — ^to the 
office of churchwarden, 271 ; of chaplain to a chapd, 
270 ; of a dean to a deanery, 270; of sexton, 272; of 
surveyor of the highways, 234; of derk to the com- 
missioners of taxes, 265 ; of county treasurer, 273 ; of a 
fellow of one of the Universities, 261 ; of lord steward of 
the Universities, 261. 

Election, denial of, in a r^um to a mandamus to restore, 297. 

Elegit, writ of, for costs in quo warranto, 149, 150; for 
damages and costs in mandamus, 275, 306, 309. 

Enlarged rule for a criminal information, 37, form of it, 37 ; 
notice to appear after it, 45, form of it, 46 ; notice to 
plead after it, 56, or judgment, 58. 

Enlarged rule for a mandamus, 284. 

Enlarged rule for a quo warranto information, 132 ; notice to 
appear after it, 136, or attachment, 137, 138 ; form of the 
notice, 137. 

Enter continuances and hear an appeal, mandamus to, 216, 
form of it, 230. 

Entry of nolle prosequi, 62,/orm of it, 63. 

Entry on the roll of a claim of costs to be paid out of a fine, 
99, form of it, 99. 

Entry on the roll of demurrer to a return to a mandamus, 299, 
form of it, 300. 
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Entry, forcible, writ of restitution upon judgment in. 111, 

form of it, 114. 
Error, writ of, 200. 

1 . Writ of error from inferior courts to the court of Queen's 
Bench, 200 : — in what cases, 200 ; attorney-general's fiat, 
201 ; writ of error and return, 202 ; form of the return, 
202 ; assignment of errors, 203 ; joinder in error, 203 ; 
argument, Stc, 203 ; judgment, &c., 203. 

2. Writ of error from the court of Queen's Bench to the 
Exchequer Chamber, 204. 

Error, writ of, in the case of mandamus, — upon judgment on 
demurrer to the return, 279 ; upon judgment on issue in 
law or fact joined upon the pleadings, 310. 

Estrays, right to, when the subject of a quo warranto inform- 
ation, 122. 

Estreat of recognizance, for not appearing to an indictment or 
criminal information, 55, 165, 172; for not pleading to 
indictment, 55, or not proceeding to trial, 67, 1 65 ; for not 
appearing to receive judgment on indictment or Inform- 
ation, 104, 111; for non-payment of costs upon con- 
viction, on an indictment removed by certiorari at the 
instance of defendant, 168. 

Evidence upon indictment or information, 80 ; subpoena of a 
witness for the sittings at nisi prius in London or Middlesex, 
82 ; for the nisi prius court at the assizes, 82 ; subpoena 
duces tecum, 82 ; siLbpoena to give evidence before a grand 
jury, 83 ; qffidavit of service of subpoena, 83 ; c^ffidamt to 
obtain a habeas corpus, 83 ; habeas corpus ad testificandum, 
83. 

Evidence in reply, 91. 

Exacting defendant by the sheriff, under process of outlawry, 50. 

Examination upon interrogatories, after arrest upon an attach- 
ment, 329. 

Examination of witnesses for the prosecution, 87 ; the like, 
for the defence, 91. 

Examinations, removing by certiorari, 197, 198. 

Exceptions, bill of, not in criminal cases, 92 ; in quo warranto 
informations, 148. 

Execution upon indictment or criminal information, 110:-— 
in what cases, &c., 110; for a fine, HI; in case of 
imprisonment, 111; for a nuisance, forcible entry, &c.. 
Ill; writ how tested and returnable, 1 12. Levari facias, 
112; fieri facias, 113; capias ad sati^adendum, 113; 
lorit de nocumento amovendo, 113 ; writ of restitution, 
114; distringas against inhabitanis, after conviction, for 
not repairing a highway, 114. 

Execution, in mandamus, 275, 277, 305, 309; in quo warranto 
informations, 150. 

Execute works, mandamus to a public company to, 256. 
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Exigent, or exigi facias, writ of, 49 ; how tested and return- 
able, 49, 60 ; how directed, 50 ; form of it, 50. 

Ex officio information, 42 ; in what cases, 42 ; how filed, &c., 
42; form of it, ^2. 

£x officio information in the nature of quo warranto, in what 
cases, 115, 123, 127. 

Expenses of witnesses, tender of, with subpoena, in the case of 
indictments or informations, 80 ; the like, in the case of 
quo warranto informations, 148. 



F. 



Fair, right to a, when the subject of a quo warranto inform- 
ation, 122. 

False return to a mandamus, action for, barred by a recovery 
of damages in mandamus, 276 ; formerly the only remedy 
for a false return, 301. 

Fellow of a College, mandamus to elect or admit, 261 ; not 
the subject of a quo warranto information, 122. 

Felo-de-se, coroner's inquest, finding, certiorari to remove it, 
in order to quash it, 173. 

Felon's goods, right to, when the subject of a quo warranto 
information, 122. 

Felony, indictment for, not in practice preferred in the Queen's 
Bench, 2 ; how many bail in, 33 1 ; habeas corpus act 
does not extend to cases of, 341 ; punishment of, 107. 

Feloniously, when necessary in indictments, 1 1 . 

Feme covert, recognizance for, upon articles of the peace, 316; 
she and her husband may exhibit articles against each 
other, 312, and she may employ an attorney for the 
purpose at his expense, 312 ; both may join in articles of 
the peace against a third party, 314. 

Ferry, right to, when the subject of a quo warranto inform- 
ation, 122. 

Fiat of attorney-general, for a writ of error, 201, 204. 

Fiat of a judge, for a habeas, 330, 344, 347, 348, 349, 351. 

Fieri facias, writ of, for a fine upon indictment or information, 
111, form of it, 113 ; for costs in quo warranto, 149, 150, 
form of it, 151; for damages and costs in mandamus, 
275, 306, 309. 

Final judgment on indictment or information, 101 ; form of it, 
after judgment by default, 110. 

Finding of indictment by a grand jury, 2. 

Fine for misdemeanor at common law, 108; how levied. 111. 

Fine, prosecutor's costs when and how paid out of it, 99. 

Fine, in quo warranto informations, 119; in practice not in- 
flicted, 149. 
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Fines, right to, when the subject of a quo warranto inform- 
ation, 122. 

Force and arms, omission of the words, in an indictment, not 
material, 11, 98. 

Forcible entry, writ of restitution upon indictment for. 111. 

Forfeiture of office, replication of, to plea of statute of limita- 
tions in quo warranto, 124. 

Forfeiture of recognizance, how, upon articles of the peace, 317. 

Franchise, what, the subject of a quo warranto information, 
115, 123; there must have been a user of it, 116. In- 
formation for the abuse of it, 122. 

Freehold offices, mandamus lies in respect of, 249. 

Freemen, mandamus to admit or restore, 275 ; corporation 
books relating to the admission or swearing in of, to be 
open for inspection, 145. 

Further time to plead, &c., in quo warranto, 119, 138; in 
mandamus, 276, 303. 



G. 

Gaming-houses, punishment for keeping, 108. 

Gaol, indictments for offences respecting, 6. 

Gaoler, copy of warrant of commitment to be given by, 338 ; 
Aw certifieate at the foot thereof, 350. 

Gaoler, service of habeas upon, 337, 347. 

Graoler, mandamus to, to deliver up the dead body of a person 
in his custody, 273. 

Gates on turnpike-roads, indictments for offences respecting, 7. 

Greneral issue, not guilty, /onn of it, 60. 

General reply, in a trial at nisi prius, 91. 

Goods, mandamus to a railway company to carry, for a carrier, 
refused, 258. 

Good behaviour, recognizance for, court may adjudge a de- 
fendant convicted of a misdemeanor to enter into, 109. 

Government, offences immediately relating to, information for, 
to be filed ex officio, 26. 

Grand juries in the court of Queen's Bench, 2 ; times of their 
attendance, 2 ; mode of preferring a bill of indictment to 
them, 3 ; bill how found by them, 3 ; habeas corpus to 
bring a prisoner before them to give evidence, 3, MS, form 
of it, 348 ; subpoena to give evidence before a grand jury, 83 . 

Guardians of the poor in an union, mandamus to, 233, form 
of it, 238 ; their office not one for which quo warranto 
will lie, 122. 

Guernsey, direction of habeas to, 341, 344. 

Guilty, plea of, 59, form of it, 60. 
rS 
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H. 

Habeas corpus, generally, 329. 

1 . Habeas corpus, and certiorari, to bail a prisoner, 330 : — 
in what cases, 330 ; how obtained, 330 ; and form of the 
wHt, 332, notice to be served with it, 332 ; certiorari to 
coroner for depositions, 332, the like to justices, 333, notice 
of bail, 333; recognizance, 331, form of it, 335; 
how if the prisoner be poor, 331 ; affidavit of service of 
rule nisi to b<tU in the country, 334, notice of bail in the 
country, 334. Depositions, Ac, to be transmitted, 331. 

2. Habeas corpus, to discharge a prisoner illegally committed, 
335 : — in what cases, 335 ; how obtained, &c., 344 ; form 
of the writ, 332, notice to the prosecutor and committing 
magistrates,S45; when and how returned, 346; affidavit of 
the service of trte writ, 346, affidavit of search at the crowns 
office for the return, 346 . Discharge or remand of prisoner, 
346. 

3. Habeas corpus ad respondendum, 347 : — in what cases, 
58, 3, 172 ; how obtained. 347 ; form of it, 59, 347. 

4. Habeas corpus ad testificandum, 348 :— in what cases, 
348, 81, 306 ; how obtained, 348; form of affidavit, 348, 
83 ; form of the writ, 83. 

5. Habeas corpus to remove a prisoner for trial, 349 : — ^in 
what cases, 349 ; how obtained, &c., 349 ; affidavit for it, 
350, gaoler's certificate, 350, form of the habeas corpus, 
350, of the recipias coiytts, 351. 

6. Habeas corpus to bring up a prisoner for judgment, 351 : 
— in what cases, 351, 105 ; how obtained, &c., 351 ; form 
of the writ, 352. 

Habeas corpus, to give evidence before a grand jury, 3, form 
of it, 348. 

Habeas corpus, to bring up a prisoner, to charge him with 
articles of the peace, 315. 

Habeas corpus ad subjiciendum, 330, 342, 352, form of it, 332. 

Habeas and recipius corpus, writs of, 34^9, forms of, 350, 351. 

Habeas corpus not granted to a prisoner under an attachment, 
to enable him personally to move to set it aside, 328. 

Habeas corpus act, 31 C. 2, c. 2, — ^p. 327. 

Habeas corpus, to bring up a prisoner, to be present at the 
nomination or striking of a special jury, 77, form of it, 79. 

Habeas corpus, to bring up a prisoner, defendant, for the pur- 
pose of awarding execution upon him, form of it, 352. 

Hard labour, in what cases adjudged for misdemeanors, 108. 

Hearsay, not evidence, 87 ; exceptions, 87. 

Highway, indictment for not repairing, against whom, 5; 
what local description to be given of it, 9 ; judgment upon. 
When stayed, 97; distringas after judgment. 111, 112, 
form of it, 114. j o . . » 
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Highway, tools or materials for repairing, property in, how 

described in indictment, 7. 
Highway, surveyors of, certiorari not granted to remove their 

appointment, 200. 
House of correction, indictment for offences relating to, 6. 
Husband and wife, may exhibit articles of the peace jointify, 

314 ; one may exhibit articles against the other, 312, and 

the wife may employ an attorney to do so, at her bus- 

band's expense, 312. 
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Illegal imprisonment, habeas corpus in case of, 335. 
Immaterial traverse, of return to a mandamus, how objected 

to, 302. 
Imparlance, in what cases, 57, 173 ; in what not, 57, 58. 
Imprisonment, illegal, habeas corpus in case of, 335. 
Imprisonment, none, after discharge upon habeas, except by 

order or process of the court, 340. 
Imprisonment, punishment of misdemeanors by, 108. 
Inclosures, commissioners of, mandamus to, 264. 
Incompatible offices, quo warranto information in the case of, 

120, 124. 
Inconsistency in the return of a mandamus, 295, 294. 
Indecency, public, in what cases of, a criminal information will 

be granted, 25. 
Indictment, 1. 

1. What, and in what cases, 2 ; how preferred and found, 2. 

2. Form of it, 3, — the commencement, 3 ; the body of the 
indictment, 4, — description of the defendant, 4, — descrip- 
tion of the indictor or party injured, 5, — the facts, &c. 
constituting the offence, 7, — time and place, 7 ; — ^it must 
be positive, 9, — it must be certain, 9, — it must not 
be repugnant, 1 1 ; technical words, 1 1 ;— the con- 
clusion, U. — Joinder of offences, 13;— joinder of de- 
fendants, 13. Form of the indictment generally t 14 ; 
of indictment for an assault and battery, 14 ; of indictment 
for an assault upon a peace or revenue-officer , or upon any 
person acting in his aid, 14 ; of indictment for a con- 
spiracy, 15. 

indictment, captio-n of, 202 ; return of, upon a writ of error, 202. 

Indictment, process upon, 43. See "Process,** 

Indictment preferred in county of city or town corporate, how 

removed to the adjoining county, 349. 
Indictment, certiorari to remove, at the instance of the 

defendant, 157 ; at the instance of the prosecutor, 169. 
Indictment, remedy by, does not prevent a mandamus issuing, 

207. 



372 Ind^x, 

Indictor, how described in an indictment, 5. 

Indorsement on certiorari to remove indictment, 161 ; on writs 
of habeas corpus, 330, 345 ; by Judge on habeas, 348 ; on 
writs generally, Intro, xlvii., s. 2. 

Infant, recognizance for, upon articles of the peace, 316. 

Inferior tribunals, mandamus to, 215, 230 ; writ of error from, 
to the Queen's Bench, 200. 

Information, criminal, 16, 40. See " Criminal Information" 

Information, criminal, ex officio, 42 ; in what cases, 42 ; how 
filed, &c., 42 ; farm of it, 42. 

Information, criminal, process upon, 44. See " Process" Re- 
cognizance to appear and plead to, 55. 

Information in the nature of quo warranto, 115, 134, form of 
it, 135. See " Quo warranto" Distinction as to where it 
or a mandamus lies, 117. When to be filed by the 
attorney-general ex officio, 122, 123, 127. 

Information before justices, not removeable by certiorari, 200 ; 
mandamus to justices to receii>e, 231. 

Inhabitants of a parish, mandamus to, 213. 

Inn of court, mandamus to the Benchers of, refused, 261 . 

Inquiry, writ of, in mandamus, in what cases, 306 ; in what 
not, 307. 

Inquisitions before coroners, certiorari to remove, 173, 198. 
See *' Certiorari" Coroner, when ordered to return them 
to the court of oyer and terminer of the county where the 
defendant is to be tried, 349, 350. 

Inquisitions in compensation cases, certiorari to remove, 199- 

Inspection of corporation books, &c., 145; mandamus to allow, 
251 ; of voting-papers, by burgesses, 145 ; of county 
rates, mandamus to allow, 215 ; the like, of overseer's 
accounts, 237, of a poor-rate, 237, of a sewer's rate, 264, 
of books of public companies, 256, of a register of pre- 
sentation, 273. 

Insurance company, mandamus to, to transfer shares, refused, 
274. 

Interment of a corpse, mandamus to rector to cause, 272. 

Interpleader in mandamus, as in civil actions, 304, 276. 

Interrogatories upon an attachment, 328 ; examination upon 
them, 329. 

Ireland, service of subpoena in, to give evidence in England, 80. 

Issue, none made up in criminal cases, or in quo warranto, 
146. 



J. 

Jeofails, statutes of, extended to proceedings on mandamus, 276, 

311, and to quo warranto informations, 152. 
Jersey, habeas corpus may be directed and run into, 341, 344. 
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Joinder of defendants, in indictments or informations, 13 ; in 

quo warranto informations, 136. 
Joinder in demurrer, upon indictments or 'informations, 63, 

rule to join in, 63, joinder, 65 ; upon a mandamus, 299, 

rule to join in, 299, joinder, 300 ; upon quo warranto in- 

formations, /ormo/t^ 143, 144. 
Joinder in error, 203 ; rule to join in error, 203 ; judgment 

for want of, 203. 
Joinder of offences in an indictment or information, 13. 
Joint-tenants, ownership of, how stated in indictment, 6. 
Judge at the assizes, mandamus to, refused, 273. 
Judge's allocatur, where prosecutor's costs are to be paid out 

of a fine, 99. 
Judge's fiat. See " Fiat." 
Judge's order, for a yiew, 77 ; difference between a judge's- 

order and a rule, in respect of disobeying them, 819. 
Judge's warrant, upon an indictment or information, 43, 44, 

46, 67, 104, 111, 171, 172; after outlawry, 52. 
Judgment, arrest of, upon indictments or informations, 98, 

105 ; upon a quo warranto information, 148. 
Judgment on confession, 59, form of it, 61. 
Judgment by default, upon an indictment or information, 56, 

57, 59, 165, 172 ; how signed, 60, form of it, 61 ; — 

upon a quo warranto information, 138, 139, 141, how 

signed, 138. 
Judgment on demurrer, upon indictments or informations, 

63, 64. 
Judgment for want of joinder in demurrer, upon indictments 

or informations, 64. 
Judgment in error, 203. 
Judgment upon mandamus, 277 ; on demurrer to return, 

299. 
Judgment as in case of nonsuit, in mandamus, 307. 
Judgment of ouster, upon a quo warranto information, 119. 
Judgment of outlawry, 52. 
Judgment after verdict, upon indictments or informations, 

100: — in what cases, 100: sentence at nisi prius, 103; 

sentence by the court in banco, 103 — 107, 167 ; notice 

to the defendant, 104. The judgment, 107; judgment, 

when and how signed, &c., 109 ; judgment of conviction 

upon verdict, 109 ; judgment upon acquittal, 109 ; final 

judgment after judgment by default, 110. 
Judgment after verdict, in quo warranto informations, 149. 

for the crown, 150, for the defendant, 150 ; in what cases 

revived by scire facias, 150. 
Judgment, recognizance to appear and receive, when called 

upon, in what cases, 102. 
Judgment, habeas corpus to bring a defendant (prisoner) u 

for judgment, 351, form of it, 352. 
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Judgment for want of a replication, upon an indictment or 
information, 61 ; how signed, 62, form of it, 62; — upon 
a quo warranto information, 141 ; upon a mandamus, 302. 

Jurisdiction of the court of Queen's Bench over inferior tri- 
bunals, how exercised, 153. 

Jurisdiction of coroners, want of, how objected to, upon 
certiorari, 173, 174. 

Jurisdiction of justices, want of, how objected to, upon cer- 
tiorari, 155, 180 ; if they appear to have, the court will 
not inquire into the sufficiency of their reasons for the 
decisions, 227, 228. 

Jurors, attachment against, in what cases, 321. 

Jury, called, challenged and sworn, 85. 

Jury, in what cases discharged from giving a verdict, 93. 

Jury, person serving on, who was not returned on the panels 
when to be objected to, 98. 

Jury process upon indictments or informations, 75 ; on indict- 
ments removed by certiorari, 166, 173 ; in cases of 
mandamus, 306; and quo warranto, 147; venire, 78; 
distringaa, 78 ; distringas for a view, 78 ; qffidaxyit of 
service of rule for special jury and appointments, in order to 
reduce a specieU jury ex parte, 79 ; habeas corpus to bring 
a prisoner to the crovm-qjice, to (sttend the nomination, 8^c,, 
of a special jury, 79. 

Jury process, aw(ird of it upon the record, 71. 

Justices of the peace, criminal information against, in what 
cases, 18 ; motion when to be made, 22 ; previous notice 
thereof, 22, 29. Scandalous words to, in the execution 
of their duty, 23. Subpoena to compel the attendance of 
witnesses before, 81. In what cases entitled to costs, as 
prosecutor of indictment, 169. Their convictions and 
orders, in what cases removable by certiorari, 178 ; notice 
of motion, 180, and form of it, 182, 183, and cfffidavit of 
service, 183 ; certiorari to remove depositions, Sfc, 333. 

Justices, jurisdiction of, see " Jurisdiction." 

Justices, mandamus to, in what cases, 215, at sessions, 215, 
220, 224, out of sessions, 226, 228 ; mandamus to justices 
at sessions, to enter continuances and hear an appeal, 230 ; 
to justices out of sessions to receive an information, 231, or 
to grant a warrant of distress, 232, 228. 

Justices, notice to them of habeas to discharge a prisoner com- 
mitted by them, 345. 
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Lancashire, award of mittimus to, 70, form of it, 73, mittimus 
73, mittimus for a special jury, 74 ; judge's order necessary 
to have the trial in the southern division of, 70. 
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Lancashire, direction of attachment into, 327. 

Land taken or injured by railway company, mandamus to assess 
compensation for, 257. 

Land-tax, clerk to commissioners of, his office not one for 
which a quo warranto will lie, 122. 

Land-tax assessment, not removable by certiorari, 200. 

Leading questions, not allowed in the examination of witnesses, 
87 ; but otherwise in the cross-examination, 89. 

Leave to file a criminal information, how requisite, 17 ; leave 
to file a quo warranto information, 115. 

Lectureship, mandamus to admit or restore to, in what cases, 
270,271. 

Leet, court, quo warranto against a person for holding, 121, 
122, or for acting as bailiff of, 121, or steward of, 121. 
Mandamus to restore to the ofifice of steward of, 268. 

Letters, if any, to be set out in articles of the peace, 314. 

Levari facias, upon an indictment or information, for a fine, 
1 1 1, form of it, 112; upon a conviction or order removed 
by certiorari, 1 89, /orm of it, 190, 

Liberty. See " Franchise.** 

Libel, criminal information for, in what cases, 23 ; for blas- 
phemous or obscene libels, 25 ; affidavit for an information 
for a libel in a newspaper, 31, certificate of declaration of 
publisher at the stamp-office, to be annexed to and veri- 
fied by it, 32, 33, form of the affidavit, 36, and of the 
(affidavit verift/ing the certificate, 35 ; information for a 
libel in a newspaper, 41. 

Libel on the court of Queen's Bench, attachment for, 322. 

Licence of a bishop to a curate or lecturer, refusal of, when 
good cause against a rule for a mandamus to admit or 
restore, 271. 

Licence for Queen's counsel to act for a defendant in a cri- 
minal prosecution, how obtained, 84; form of the 
petition, 84. 

Limitation of time, for applying for a quo warranto, 123, 124 ; 
plea of, 123, and replication to it, 124. 

Limitation, in what cases only, for applving for an attachment, 
325. 

Local offences, certainty of place in indictments for, 9. 

Lords of manors, mandamus to, 267 ; form of it, to admit to a 
copyhold, 268. 

Lord steward of University, mandamus to elect, 261. 

Lords of the Admiralty, mandamus to, 274. 

Lords of the Treasury, mandamus to, 273. 
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Magistrates. See " Justices of the peace." 

Maintenance, costs of, mandamus to justices to allow, upon 

appeal, 215. 
Maintenance of public works, mandamus to compel, 256, 258. 
Man, island of, direction of habeas corpus to, 344. 
Mandamus, writ of, 204, &c. 

1. The writ, and in what cases it lies, generally, 204 ; form 
of the writ generally, 210 ; how directed, 213 ; teste and 
return of it, 213. 

2. Mandamus in particular cases, 214 : 

To justices in or out of sessions, and to other inferior 
tribunals, 215 ; to justices at sessions, 215 : to 
justices out of sessions, 226 ; to other inferior tribu- 
nals, 230 i—form of maftdamus to justices at sessions, 
to enter continuances and hear an appeal, 230 ; to 
justices out of sessions, to receive an information, 231 ; 
to justices out of sessions to grant a warrant of dis- 
tress, 232. 

To parish-officers, 233 : — ^to guardians of an union, &c., 
233 ; to vestries, 234 ; to churchwardens, 235 ; to 
churchwardens and overseers, 235 ; to others, 238. 
Fonn of mandamus to guardians, to obey an order of 
the poor-law commissioners, 236. 

To corporations aggregate, and corporators, 239: — to 
elect, 239 ; form of the mandamus, 244, and of the 
notice to be appended to the rule, 245 ; to admit or 
swear in, 245, form of the writ, to administer decla- 
ration and admit, 247, the like, to insert name on 
burgess-roll, 248 ; to restore, 249, form, 250 ; to 
serve, 250, form, 251 ; to permit inspection of 
corporate books, &c., 251 ; to perform other duty, 
252. 

To public companies, 254 : — to the Bank of England, 
254 ; to the East India Company, 255 ; to canal 
companies, 255 ; to dock companies, 256 ; to railway 
companies, 257, form of the writ to summon a com- 
pensation jury, 258; to other public companies, 260. 

Mandamus to public bodies, 260. 

Mandamus to public commissioners, 262: — ^to com- 
missioners of bankrupt, 262 ; to commissioners, &c., 
of customs, 263; to commissioners of inclosures, 264; 
5, to commissioners of paving, &c., 264 ; to commis- 

sioners of sewers, 264. 
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Mandanms — {covUinued,) 

3. The writ, how obtained, and proceedings thereon, 274 : 
Statutes upon the subject, 274, 280. 

Motion and rule, 280: — affidavit, 280; motion and 
rule, 281; costs, 286; the writ and service, 287; 
quashing the writ, 288. 

The return, 289 : — ^how compelled, 289 ; how made, 
289 ; by whom, 289 ; what return, 290 ; several 
causes, 294 ; it must be certain, 294 ; it must be 
consistent, 295 ; it must not be a negative pregnant, 

296 ; it must be an answer to the whole vmt ; 296 ; 
return that the torit has been obeyed, 297 ; the like, to 
a mandamus to elect, 297, the like, to a mandamus to 
restore, 297 ; return that the prosecutor was not elected, 

297 ; returns, where the defendants sever in them, 298. 

4. The pleadings and other proceedings, 298. 

Demurrer to the return, 298 ; form of it, 299 ; joinder^ 
300 ; form of the entry on the record, and paper books, 
300. 
Traverse of the return, replication, &c., 301 : — ^in what 
cases, 301 ; how, 302 ; form of a traverse, 303 ; form 
of a special plea, 303 ; form of a replication, 304. 
Interpleader, 304. 
Proceedings to trial and execution, 305 ; record of nisi 
prius, 308 ; subpoena for witnesses, 308 ; costs, 308 ; 
execution, 309. Peremptory mandamus, 309. 
6. Writ of error, 310. 
6. Amendment; 311. 
Mandamus, in what cases it or a quo warranto information, 

the proper remedy, 117. 
Mandatory part of a writ of mandamus, 211 ; it must appear 
to be warranted by the statute, charter, &c., on which 
founded, 211, and to correspond with the demand in the 
inducement, 212. 
Mandamus, amendment of, and of proceedings thereon, 311. 
Mandamus, attachment for not returning it, 321. 
Manor, lord of, mandamus to, 267, form of it, 268 ; must be 
directed to the lord, or lord and steward, and not to the 
steward only, 213. 
Manslaughter, inquisition and depositions before coroner, to 
be sent before the court who has to try it, 349 ; order 
upon coroner to do so, 350. 
Marriage of paupers, fraudulently procuring, criminal inform- 
ation for, 23. 
Married woman, recognizance for, how, 54. 
Market, quo warranto against a person holding, 122. 
Master, report of, upon an attachment, 329. 
Materials for highways, property in, how described in indict- 
ment, 7. 
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Mayor of a corporation, within what time a quo warranto 
against, miut be applied for, 124; when to be elected, 
242 ; mandamus as to, 274, 239, &c. 

Medical man, opinion of, when receivable in evidence, 87. 

Members of the House of Commons, attachment against, in 
what cases only, 321. 

Misdemeanor, bail in, on habeas, 331 ; punishment of, by hard 
labour, in what cases, 108. 

Misdescription of defendant in indictment, immaterial, 4. 

Misdirection of mandamus, how objected to, and its effect, 
291, 213. 

Misnomer of defendant in indictment, 4, 5 ; of indictor, 5. 

Mitigation of punishment, what matters may be considered in, 
106. 

Mittimus to a county Palatine, upon an indictment or infor- 
mation, 70, 166, award of it^ 73, mittimus inio Lamca- 
shire, 73, the like^ for special jury and view, 74, the like 
to Durham, 74; — thelikein quo warranto informations, 146. 

Motion for criminal informations, 29, 35 ; affidavit, 30 ; pre- 
vious notice to justices, 29, form of it, 30, and affidavit of 
service, 30. 

Motion for mandamus, 280. 281 ; affidavit, 280. 

Motion for new trial, of an indictment or information, 97. 

Motion to quash convictions or orders, after removal by cer- 
tiorari, 196. 

Motion to quash mandamus, 212; notice of it, not neces- 
sary, 212. 

Motion for a quo warranto information, 1 28, 13 1 ; affidavit, 128 ; 
costs, 133. 

Municipal corporations and corporators, mandamus to, 239. 
See " Mandamus," 

Murder, what words necessary in indictment for, 11. 

Murder, inquisition and depositions before coroner, to be sent 
before the judge who is to try it, 349, 350. 
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Negative pregnant, a return to a mandamus must not be, 296. 

Negligence in sheriff in not executing a writ, attachment not 
granted for, 320. 

Newspaper, libel in, criminal information for, 23 ; affidavit, 30, 
form of it, 35 ; form of the ir^formation, 41. Declaration 
of publisher filed at stamp-office, of what it is evidence, 32. 

New trial, of indictment or information, 96 ; in what cases, 96, 
motion, 97 ; of quo warranto information, 148. 

Nisi prius record, upon an indictment or information, 70, 166, 
173 ; form of it, 70 ; award of venire to answer, a»id mH^ 
timust on record, in Lancashire, 73 ; the like in Durham, 
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73 ; mittimus into Lanccuhire, 73 ; mittimus into Lancet 
shire for special jury and view, 74 ; mittimus into Durham^ 
for a special jury, 74; warrant of nisiprius, 75 ; warrant 
of tales, 75. 

Nisi prius record, in maodamus, 306, form of it, 308 ; in quo 
warranto informations, 146, form of it, 146. 

Nisi prius, sentence at, 103. 

Nisi prius, warrant of, upon an information or indictment, 70» 
166, form of it, 75; in quo warranto, 146, form of it, 147. 

Nocumento amovendo, writ de, upon an indictment for nui- 
sance, in what cases, 1 1 1, form of it, 1 13. 

Nolle prosequi. 62 ; attorney-general's order for it, 62 ; entry 
of the nolle prosequi, 63 ; supersedeas, 63. 

Nominating a special jury, 76, 77; appointment for, and ser- 
vice thereof, 76. 

Non-payment of costs, attachment for, 325 ; in nature of an 
execution in a civil action, 328 ; no proceedings upon it 
after arrest, 328. 

Non-residence of burgess, not a sufficient ground for a quo 
warranto, 121. 

Nonsuit, judgment as in case of, in mandamus, 307. 

Not guilty, plea of, to indictment or informcUion, 60. 

Notice to appear and plead, to an indictment or information, 
55, 172 ; form of it, 56 ; the like, in case of an enlarged 
rule, 46, 56 ; the like, where the defendant is in custody, 
57,formofit, .58. 

Notice to appear to a quo warranto information, in case of an 
enlarged rule, 136, form of it, 137. 

Notice of bail, upon an indictment or information, 53, form of 
it, 54; the like upon habeas corpus, 331, form of it, 333, 
form, where the recognizance is to be taken in the country, 
334. No notice of bail required, in entering into recog- 
nizance on removal of indictment by certiorari, 162. 

Notice of countermand of notice of trial, 69. 

Notice, with habeas corpus, 332. 

Notice of habeas corpus, to prosecutor and committing magis- 
trates, 345, form of it, 345. 

Notice to justices, of intention to move for a criminal infor- 
mation against them, 22, 29, form of it, 30 ; or to move 
for a certiorari to remove convictions or orders, ISO, form 
of it, to justices out of sessions, 182, the like, to remove an 
order of sessions, 183, 

Notice of motion for certiorari, to poor-law commissioners, 
192; the like, to tithe-commissioners, 195; the like, to 
town-councils of boroughs, 196. 

Notice of motion for judgment on an indictment or informa- 
tion, 104, form of it, 104; proceeding if the defendant do 
not appear. 111. 
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Notice to he annexed to rule for mandamus to elect, 245. 

Notice of motion for mandamus, in what cases, 283; but 
notice not necessary, of motion to quash a manda- 
mus, 212. 

Notice of motion for quo warranto information, in what 
cases, 130. 

Notice of motion to estreat recognizance, necessary in all 
cases, 68. 

Notice of trial, upon indictment or information, 69, 166, 173 ; 
form of it, 70 ; notice of trial, and notice of trial by pro- 
viso, in quo warranto informations, 146; the like, in 
mandamus, 306. 

Notice of trial, countermand of, 69. 

Nuisance, punishment for, 108; execution, by writ de nocu- 
mento amovendo. 111, form of if, 1 13. 



O. 

Oaths, &c., mandamus to justices at sessions to administer, to 
a dissenting minister, 215. 

Obedience to peremptory mandamus, does not subject the 
party to an action, 279. 

Obedience to mandamus, return of, 290, form of it, to a man- 
damus to admit, 297, or to elect, 297, to restore, 297. 

Obedience to habeas, how enforced by attachment, 351. 

Objections intended to be raised by the pleadings, to be men- 
tioned in rule nisi for a quo warranto, 131. 

Objection for a defect in a writ of mandamus, when it may be 
made, 212. 

Obscene publications, criminal information for, 25. 

Offence, how stated in indictment, 7. 

Office, annual, motion for quo warranto as to, when to be 
made, 125 ; in what cases the subject for a mandamus, 265. 

Offices, corporate, 274 : mandamus to elect to, 239, /orm of it, 
244, and of the notice to be annexed to the rule, 245 ; to 
admit or swear in to, 245,/orm of it, 247, 248 ;— to restore 
to, 249, form of it, 250 ;— to serve, 250, form of it, 251 ;— 
what offices, the subject of a mandamus, 249, 250. — Quo 
warranto information as to, 118, 119; for what offices, 
119; where the party holds incompatible offices, 120. 
Inspection when granted of books containing the admis- 
sion or swearingin to, 145. 

Offices, not corporate, mandamus as to ;— clerk to commis- 
sioners of taxes, 265, clerk to commissioners or tpustees 
of turnpike-roads, 266, steward of a court-leet, 268, 
churchwarden, 271, sexton, 272, parish clerk, 272, re- 
gistrar in the ecclesiastical courts, 272, county treasurer. 
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273. Quo warranto information as to« 121 ; bailiff or 
steward of a leet, 121, justice of the peace, 121, coroner, 
clerk of a market, &c., 121 ; but not as to overseer of the 
poor, 122, churchwarden, 122, sexton, 122, guardian of 
the poor, 122, county treasurer, 122, or clerk to the 
commissioners of land-tax, 122. 

Office, public, refusing to undertake, criminal information for, 
in what cases, 25, 26. 

Office, user of, necessary before a quo warranto information 
will lie, 116. 

Officer, corporate, mandamus for compensation to, in what 
cases, 252, 253. 

Officers of the court, attachment against, in what cases, 321. 

Officer, parish, criminal information against, 23 ; mandamus 
to, 233. 

Officer, peace or revenue, indictment for assault upon, in the 
execution of his duty, 14. 

Opinion in matters of science, when evidence, 87. 

Order of the attorney-general, for a nolle prosequi, 62. 

Order of a judge, for a certiorari, 160, 171, 176; to estreat 
recognizance, when necessary, 68 ; for a view, 77. Attach- 
ment does not lie for disobedience to, unless it be made a 
rule of court, 319. 

Orders of justices, certiorari to remove, 178, 179, form of the 
writ, 187. Where the order is good on the face of it, 
mandamus will not lie, 227. 

Orders of the poor-law commissioners, certiorari to remove, 
190; mandamus to the guardians of an union to obey, 
2S3, form of it, 238. 

Orders of town-councils, certiorari to remove, 196. 

Ouster, judgment of, in quo warranto, 119, 149; form of it, 
150. Mandamus to elect, after, 244, to whom granted, 244. 

Ouster, actual, before there can be a mandamus to restore, 249. 

Outlawry, 47 : in what cases, 47 ; process of outlawry, 47 : 
capias cum proclamatione, 50, writ of exigent, 50, turit of 
proclamations, 51, allocatur exigent, 51. Judgment of 
outlawry, and record of it, 51 ; capias utlagatum, 52, form 
of it, 52, special capias utlagatum, 52, form of it, 52. 
Outlawry in execution. 111. 

Overseers of the poor, mandamus to, 235, 282 ; quo warranto 
will not lie for their office, 122 ; their appointment may 
be removed by certiorari, 200. Mandamu? lies to justices 
to appoint them, 226, to swear them to their accounts, 
226. Criminal informations against them, in what 
cases, 23. 

Ownership of property, how stated in indictment, 6. 
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Palatine, county, nisi prius record to, must contain an award 
of a mittimus, 70, form of it, 73. Mittimus to, 70, form 
of it, 73, 74. Habeas may be directed to, 341, 344. 

Paper books to be delivered to the judges, before argument of 
a demurrer, 64, 299, 300, or a motion to quash a coroner's 
inquisition, 177, to quash convictions or orders, 188, to 
quash orders of town councils, 196 ; before argument 
upon a writ of error, 203. Form of them, 300, 

Parceners, property of, how stated in indictment, 6. 

Parish clerk, mandamus to appoint, restore, &c., 272. 

Parish officers, mandamus to, 233; criminal informations 
against, in what cases, 23. 

Park, quo warranto for assuming the privilege of keeping, 122. 

Particulars of charge in indictment or information, in what 
cases defendant entitled to, 60. 

Partners, property of, how described in indictment, 6. 

Paupers, causing them to be married, with intent to defraud 
the man's parish, in what cases punishable, 23. 

Paving, commissioners of, mandamus to, 264. 

Pay, mandamus to, — ^to parish officers to pay their portion of 
a debt contracted in repairing an union workhouse, 233 : 
— ^to churchwardens to raise by rate and pay a debt con- 
tracted for enlarging the parish church, 235, or under the 
Church Building Act, 272 ; — to overseers of the poor, to 
pay the guardians the quota of the parish towards the 
maintenance of the poor, 236, 282; — ^to a corporation to 
pay money, where there is no other remedy, 254 ; — ^to a 
corporation to pay poor-rates, 254 ; — ^to a dock company 
to pay a sum awarded against them, 256 ; — ^to a railway 
company to pay the amount of a judgment against them, 
258 ; — ^to a waterworks company, to pay damages assessed 
against them for an injury done by their works, 260 ;— 
to a harbour company to pay the amount assessed against 
for land taken by them, 260 ; — ^to commissioners of 
paving, &c., to pay money borrowed by them, 264 ; — to 
the lords of the treasury, to pay a retired allowance to a 
public officer, 273 ; to the commissioners of woods and 
forests to pay a poor-rate, refused, 274. 

Payment of costs, rule for, how enforced by attachment, 319 ; 
but otherwise, as to a rule granted upon payment of 
costs, 319. 

Payment of sum, for which a party is in custody under an 
attachment, 328 ; to whom, 328. 

Peace, articles of the, 312 : in what cases, 312; the articles, 
313, form of them, 314; process thereon, 314, writ ojf 
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attachment of the peace, 315 ; recognizance, 315, f(yrm of 
i^ 317 ; how forfeited, 317 ; when discharged, 318. 

Peace, recognizance to keep, may form part of the judgment 
for a misdemeanor, 109. 

Peace-officer, indictment for oisault upon^ 14. 

Peers and peeresses, articles of the peace by, 312 ; attachment 
against, 321. 

Penalty by statute, for not doing an act, no answer to a rule 
for a mandamus to do it, 207, 237. 

Peremptory challenge of jurors, in what case, 85. 

Peremptory mandamus, upon judgment for plaintiff, 309. 204. 
230. 278.299.301. 306; upon judgment in error, 279, 
310. When granted in the first instance, 283. How 
formerly, after action for false return, 301. Form of it, 
211. What return alone can be made to it, 309. At- 
tachment for not obeying it, 309. 321. 

Peremptory mandamus, act done in obedience to, not to subject 
the party to an action, 279. 

Peremptory undertaking to try, default in, recognizance 
estreated, 67. 

Perjury, witness indicted for, no ground for postponing sen- 
tence, 102. 

Perjury and subomation,hard labour with imprisonment for, 108. 

Perjury, in swearing to articles of the peace, 315. 

Personal service of rule, necessary, to found an attachment for 
not obeying it, 322 ; what equivalent to it, 323. Personal 
service of writs, for the like purpose, 324. Personal 
service of the rule nisi for the attachment, 325. 

Petition for licence that a Queen's counsel may defend a 
prisoner, 84, form of it, 84 ; proceedings thereon, 84. 

Physicians, college of, mandamus to, 262. 

Place, how stated in indictment, 7 ; must be laid to every 
material fact, 8. 

Plea to an indictment or information, 55, 165, 172 : where the 
defendant is under recognizance, 55 ; — notice to appear 
and plead, 56. 

Where the rule for an information was enlarged, 56. 
Where the defendant appears voluntarily, 56. How, if 
the defendant is in custody, 57 ; noHce to be indorsed, 58 ; 
a^davit of service, 59 ; habeas corpus, 59. 
Confession or judgment by default, 59. 
Plea how pleaded, and judgment signed, 60 : — general 
issue, not guilty, 60 ; plea of guilty, 60 ; special plea in 
what cases, 165. 61. Judgment by default, 61 ; judgment 
on confession, 61. 

Flea to a return to a mandamus, 275, 301 : — traverse or special 
plea, 302; but not after demurrer to the return, 302. 
Form of a traverse, 303, of a special plea, 303. 
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PIm to a quo warranto information, 138. 118; plea of the 
statute of limitations, 123, and replication thereto, 124. 
Disclaimer, in what cases, 138, form of it, 139 ; spedal 
traverse, in what cases, 139, form of it, 139 ; several 
pleas, 140, form of aseeotid or wbsequent plea, 140. Rule 
to plead, 138 ; judgment for want of a plea, 138, and how 
signed, 138. 

Plead, ftirther time to, 60. 119. 303. 

Poor-law commissioners, orders of, certiorari to remove, 190 ; 
mandamus to guardians to obey, 233, form of it, 238. 

Poor prisoner, application to bail, recognizance to be taken in 
the country, 331. 

Poor-rate, not removeable by certiorari, 200. Mandamus to 
justices to allow, 226, 282 ; to pay, 254, 274. 

Portreeve, quo warranto for the office of, 119. 121. 

Positive, charge in indictment to be, 9. 

Postea upon indictments or informations, 95, 1 67, form of U, 
95, form, in a ipecialjury case, 95 ; — ^upon a quo warranto 
information, 148 ; upon a mandamus, 307, and in what 
cases amended, 307. 

Postponing the trial, motion, 84. 

Postponing judgment, in what cases, 103, 102. 

Poundage, none allowed on attachments, 328. 

Power of attorney, demand of costs, &c. under, before attach- 
ment, 323 ; affidavit in such case, 324. 

Preferring bill of indictment, how, 2. 

Presentment in court of sewen, certiorari to remove, 193 ; 
form of the writ, 194. 

Printer of newspaper, declaration of, filed at the stamp-office, 
when and how evidence, 32., 

Prisoner, how charged with an indictment or information, and 
compelled to plead, 57, 58 ; notice to plead indorsed, 58, 
affidavit of service, 59. How brought up, to be present 
at the nominating and striking of a special jury, 77, form 
of the habeas, 79. How brought up for judgment, 105. 

Private person, mandamus to, to do an act in his private 
capacity, refused, 274. 

Privy council, mandamus to, 230. 

Procedendo, 189, in what cases, 189. 163. 164. 165. 171; teste 
of the writ, 189, /onn of it, 189. 164. 

Process upon articles of the peace, 314, writ of attachment of 
the peace, 315* 

Process, upon an indictment, 43, 165, venire facias, 43, (iu- 
tringas, 44, alias and pluries distringas, 44, capias, o/tos 
and pluries, 44 ;— on an information, — subpoena, 44, /on» 
of it, 45. Attachment to answer, 45, form of it, 46. 
Warrant of a judge in either case, 46. 

Process upon a coroner's inquisition, 173. 

Process of outlawry, 47. See " Outlawry*' 
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Procen, upon a quo warranto information, 136. 

Process, award o/, upon the roll, 71. 

Proeees of the court, abuse of, punishable by attachment, 321; 

contempt of it, at the time of execution, how punishable, 

325. 
Proclamations, writ of, 48, 49 ; how tested and returnable, 48, 

49 ; how directed, 50 ; how executed, 49. Writ of pro- 

clamationa, 50 ; icrit of capias cum proclamatume, 50. 
Proctor, mandamus to restore, refused, 272. 
Property, ownership of, how described in indictment, 6. 
Prosecutor, costs to, where indictment removed by certiorari, 

168 : indictment removed at his instance, 169; notice to 

him, upon habeas being obtained to discharge the defendant, 

345, form of it, 345 ; not allowed to address the jury, 

86 ; how described in indictment, 5. 
Prout patet per recordum, omission of, cured by verdict, 98. 
Proviso, trial by, 69, 146, 
Public bodies, mandamus to, 260. 
Public charities, mandamus to trustees of, 265. 
Public commissioners, mandamus to, 262. 
Public companies, mandamus to, 254. 
Public indecency, criminal information for, 25. 
Public office, refusing to undertake, criminal information for, 

25. 
Public trustees, mandamus to, 265. 
Public works, mandamus to execute, maintain, &c., 256. 257. 

258. 
Publisher of newspaper, declaration of, filed at the stamp-office, 

when and how evidence, 32. 
Putative father, mandamus to justices to allow costs to, 215 ; 

to grant summons against, 226. 



Quare impedit, where there is a remedy by, the court will not 
grant a mandamus, 270. 

Quarter sessions, see " Justices," " Sessions ;" subpoena from 
the crown-office for the attendance of witnesses at, 81. 

Quashing a certiorari, in what cases, 159, 160. 163. 

Quashing a coroner's inquisition, in what cases, 173, 175; 
quashing it in part, 176, 177 ; motion to quash, 177. 

Quashing convictions, and orders of justices in or out of ses- 
sions, in what cases, 178 ; motion to quash, 188. 

Quashing orders of town-councils, in what cases, 196 ; motion 
to quash, 196. 

Quashing a writ of mandamus, 288 ; for what defects, 288 ; no 
previous notice of the motion necessary, 288. Judgment 
that it be quashed, upon demurrer to the return, 301. • 
s 
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Queen's Bencb, court of, its jurisdiction in criminal matters, 
Intro, xxxvii. Its officers on the crown-side, Intro, zxzix. 
Fees to be taken on the crown-side, Intro, xli. Rules off 
the court on the crown-side, Intro, xlii. Indictment in it, 
how preferred and found, 2 ; execution awarded by it, in 
what cases, 1 10. Proceedings in it, as a court of super- 
vision or appeal, 153. 

Queen's counsel, licence for him to plead for a defendant io 
criminal cases, how obtained, 84 ; form of the petition, 84. 

Queen's coroner and attorney, Intro, xxxix. Reference to him, 
instead of passing sentence on a party convicted, in what 
cases, 101. Examination by him of party upon interro- 
gatories, under an attachment, 329, and his report there- 
on, 329. 

Queen, when lady of a manor, mandamus does not lie to 
her, 268. 

Quinto exactus, in outlawry, 49. 

Quo warranto, information in the nature of, 115. 

1. In what cases, 1 15 : — generally, 115; for corporate offices, 
118; for offices not corporate, 121; for other fran- 
chises, 122. 

2. Within what time, 123 : — ^in case of corporate offices, 
123 ; in other cases, 125. 

3. Upon whose application, 125. 

4. Motion and rule, 128: — affidavit, 128; previous notice 
in the case of corporate offices, 130 ; motion and rule, 
131; costs of the motion, 133. Security for costs, 133. 
Rule to consolidate, 133. 

5. The information, and how filed, 134 : — Recognizance, 134, 
form of it, 134; information, 134, form of it, 135. 

6. Process, 136 : — subpoena to answer, 137 ; attachment to 
answer, 137 ; notice, in case of an enlarged rule, 137. 

7 . Appearance, 1 38. 

8. The pleadings, 138: — rule to plead, 138; disclaimer, 138, 
form of it, 139, plea, 139, form of it, 139 ; several pleas, 
140, form of second or subsequent plea, 140. 

Replication and subsequent pleadings, 141 : — replica- 
tion concluding^ to the country, 141 ; replication concluding 
with a verification, 142 ; rejoinder to a special replication, 
142; surrejoinder, 143. 

Demurrer by a defendant, 143 ; joinder, 143 ; demurrer 
by the prosecutor, 144 ; joinder, 144. 

9. Inspection of corporation books, &c., 145. 

10. Costs for not proceeding to trial, 145. 

11. Trial, &c., 146:— issue, 146; nisi prius record, 146; 
form of it, 146; warrant of nisi prius, 147; warrant of 
tales, 147 ; jury process, 147 ; witnesses, 147 ; trial and 
postea, 148. 

12. New trial ;— arrest of judgment, 148. 
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Quo warranto— ^ontinuei. 

13. Judgment and costs, \A9i'— judgment for the crown, 150; 
mandamus after it, 244 ; judgment for the defendant, 150. 

14. Execution, 150 :— Fieri facias for the relator's costs, 151 ; 
capias, on. return of nulla bona toft, fa., 151 ; this like for 
the defendant's costs, .151. 

15. Amendment, 152. 

Quo warranto or mandamus, in what cases, 117. 243. 249. 264. 
Quo warranto information, io what cases .filed by the attorney- 
general ex officio, 123. 



R. 

Railway company, mandamus to, to assess compensation for 
land taken or injury done, 257, form of it, 258 ; to com- 
plete their works, 257, 258 ; to re-lay their rails, 258 ; to 
pay a judgment debt, 258 ; but not to convey goods for a 
particular carrier, 205. 258. Certiorari to remove inqui- 
sition taken in a compensation case, 199. 

Rape, certainty required in an indictment for, 11. 

Rate, church, mandamus to make, in what cases, 234. 272. 

Rate, county, mandamus to inspect, 215. 

Rate for the poor, not removable by certiorari, 200 ; warrant 
of distress to levy it, not removeable, 200. Mandamus to 
overseers to make, 209. 235 ; to justices to allow, 226. 
^82 ; to overseers to allow inspection of« 237. 

Rate, sewers', mandamus to inspect, 264. 

Redpias corpus, writ of, in what cases, 349, /orm of it, 351. 

Redtal, statement of offence in indictment not to be by way 
of, 9. 

Recognizance to appear, if called upon, to receive judgment, in 
what cases, 102. 

Recognizance upon articles of the peace, 315, 314, form of 
them, 317 ; when discharged, 318. 

Recognizance of bail upon an attachment, 328. 

Recognizance of bail upon habeas corpus, 331. 339. 342;-^ 
form of it, 335. 

Recognizance of defendant, of bail upon an indictment, 53. 54. 
172, form of it, 54, of bail upon a criminal informatioi^ 
53, 54, form of it, 55 ; before removal of indictment by 
certiorari, 161, form of it, 163; before removal of con- 
victions or orders, 185, 186, form of it, 186. 

.Recognizance, before removal of orders of the poor-law com«- 
missioners by certiorari, 191, form of it, 192. 

Recognizance, before removal of orders of tithe-commissionerji 
by certiorari, 1 95, form of it, 196. 

Recognizance, before removal of orders of town-councils by 
.certiorari, 196, form of it, 191. 
12 
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RecognizaDce to keep the peace, may be part of the jndgiMBt 
upon conviction in misdemeanon, 109. 

Recognizance of prosecutor, before proceas issued upon a cri- 
minal infonnatioD, 17. 39, form of it, 40; before process 
sued out on an information in the nature of quo war- 
ranto, 134. 137, form of U, 134. 

Recognizance, certiorari to remove, 197, 198, >bnii of tks 
writ, 198. 

Recognizance, motion to estreat, if defendant in an indictment 
do not proceed to trial, 67 ; or if be do not appear, to 
receive judgment, 104, or undergo his punishment. 111; 
or if defendant do not appear, plead and try, upon an in- 
dictment removed by him, 165, or tappear and plead, upon 
an indictment removed by prosecutor, 172. 

Records of corporations, inspection of, 145. 

Record of proceedings upon an indictment, mandamus to make 
up, 215. 

Record of nisi prius, upon an indictment or information, 70. 
166. 173, form of it, 70 ; upon quo vnmranto infonnatimi, 
146, form of it, 146 ; ypon mmdamtu, 308. 

Record of outlawry, how made up, 51. 

Record, entry of demurrer in mandamus, upon, 300. 

Rector, mandamus to, to nominate and appoint sexton. 272 ; 
to inter a corpse, 272. 

Reference to master of the orown-office, instead of sentence 
for a misdemeanor, in wliat cases, 101. 

Refusal, previously to moving for mandamus, 207. 256, and 
must be shown in the affidavit for rule, 280 ; when to be 
objected to, 285, by the return, 291. 

Refusal of copy of warrant of commitment by gaoler, penalty, 
338, 339. 

Registrar in the ecclesiastical courts, a mandamus Ues for the 
office of, 272. 

Registrar, no mandamus to, to erase an entry, 274. 

Registry of ship, mandamus to grant, de novo, 263. 

Rehear, mandamus to privy council to, refused, 230. 273. 

Reinstate railway, mandamus to, 256. 

Rejoinder, in quo warranto informations, 14\, form of it, 142; 
surrejoinder, form of it, 142. 

Relator, in quo warranto informations, 125, who to be, 128, 
129, to be named in affidavit on wliich rule is granted, 
128 ; in what cases changed, 128, 129; judgment for, and 
costs, 149. 

Remand of party brought up by habeas corpus, in ^riiat case, 
331.346. 

Removal of indictment from county of city or town, 349. 167. 

Removal from office of defendant in quo warranto, in what 
case no abatement of suit, 277. 

Removal of prisoner without habeas, penalty, 340 ; nor by 
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habeas, after assizes commenced, without order of the 
jadge of assize, 341 . 

Removal of a prisoner for trial, habeas corpus for, 349. 

.Repairing public works, mandamus to compel, 256; but not to 
repair turnpike-road, 266. 

Repealed statute, offence punishable by, judgment cannot be 
given after, though offender tried before, 101. 

Replication, in case of an indictment or information, 61 ; how 
pleaded, 61 ; judgment for want of it, 61, farm of it, 62. 

Replication in mandamus, 301, 303, 215, form of it, 304; rule 
to reply, 302 ; judgment for want of replication, 303. 

Replication in quo warranto, 141, form of it, 141, 142; to 
raise only the same objections as are stated in the rule 
nisi, 131. 

Replication to plea of statute of limitations in quo warranto, 
124. 

Reply, evidence in, 91. 

Reply upon evidence, 91. 

Reply* general, 91. 

Report by master, after examination upon interrogatories in 
attachment, 329. 

Repugnant, statement of offence in indictment, must not be, 1 1.. 

Requests, court of, mandamus to commissioners of, 263. 

Rescue, attachment for, 329. 

Resignation of defendant in quo warranto, when no abatement 
of suit, 277. 

Respondendum, habeas corpus ad, 347, form of it, 347. 

Restitution, writ of, in forcible entry, 111, form of it, 114. 

Restore, mandamus to, to a corporate office, 249, form of it, 
250 ; to restore to the office of clerk of guardians of the 
poor, 234 ; of schoolmaster of a free grammar-school, 
265 ; of clerk to trustees of a turnpike-road. 266 ; of 
steward to court-leet, 268 ; of prebendary, 270; of curate, 
270 ; of lecturer, 270, 271 ; but not of proctor, 272. Rule 
for it, 282. Return to the mandamus, how, 293, 294, 
form of it, 297. 

Retraxit, in what cases, 59, 139. 

Return, of process upon an indictment, 43, or information, 
45 ; of process of outlawry, 48 ; of writ of proclamations 
in outlawry, 48, 49 ; of writ of capias cum proclamatione, 
49 ; of allocatur exigent, 50 ; of habeas corpus ad respon- 
dendum, 58 : of jury process, 75, 76 ; of writ of execur 
tion upon indictment or information, 112; of process 
upon a quo warranto information, 136; of writ of cer- 
tiorari, 161. 195 ; of writ of mandamus, 213; of writs of 
execution thereon, 309 ; of writ of attachment, 327 ; of 
writ of habeas corpus, 330. 344, 345. 351. 

Return to a certiorari, 163. 187, 331, form of it, 164, 

Return to a writ of. error. 201, form of it, 202. 
«3 
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Bctoni to ft ItfbtM corpiM. haw compelled, 331. 339. 346 ; 
how made, 346 ; the court may ezftmine into the tnith of 
it, 343. 

BeterntomaiiduBiH>289: how oompdled, 889; how made, 
289; by whom, 289; what letum, 290; several canaes, 
294. It moat be certaiB, 294, cooaiatent, 295, most not 
be a negatiYe pccgnant, S96, and most be an anawer to 
the whole writ, 296. Mieitanikattke writ has been obeyed, 
297; tkeUk€,to a mamthwnit toeiect,29Ti the like, toa 
mamdamm to restore, 297 ; return that the prosecutor was 
mot Oeeted, 297. The letoni wiU not core any defect in 
the writ, 212. It nnay be dcmorred to, 298. 278, or tn- 
vened, fee.. 301, 275, 276. In what cases amended, 311. 

Retmn to peremptory miin4^TO"«, what alone can be made, 
309. 

Revenue officer, indictment for an assautt upon, 14. 

Review of an act or judgment, mandamoa to compel, not 
granted. 210, 228. 

Revival of judgment by scire ladas, 150. 

River Navigation Company, mandamus to^ 255. 

Road, turnpike, mandamus to trustees of, 266. 

Roll, entry of the prceedinga to outlawry upon, 51. 

Roll, entry on, where proaecntor^a costo are to be paid out of 
a fine, 99. 

Rules of court, JMro. zlii. 

Rules, for an attachment, 325 : for certiorari, 160, 171, 176, 
193 ; to consolidate informations quo warranto, 133; for 
a criminal information, 29, 35, for a mandamus, 260, 
281 ; for a quo vrarranto information, 128, 131, 118; to 
estreat recognizance, 68 ; for sentence, 107, 111; for a 
special jury, 76 ; for a view, 77. 

Rule enlarged, 37, 132, form of it, 31; conditioBa of it, how 
enforced, 45, 136, 137, 138. 

Roles, side-bar, to ^ipear, plead and try, upon an indictment, 
55, 165 ; for oondlinm, 64, 203, 300 ; to join in demuner, 
63; to plead, 57, 138, 165, 172; to reply, 61, 302; to 
rejoin, surrgoin, &c., 62; to bring up prisoner from 
Queen's prison, 68, 105, 351 ; to return a writ, 163, 289; 
to try, 67. 
Rules, service of, 36; affidavit of service, 36; service of rule 

nisi for attachment, 325. 
Roles, disobeying, punishable by attachment, 319, 320. 



^^ffi*^*' o2?"^^y ,*** ^ *^^^ ^^^ ^«=«o«^ to a coiporate 
Saving ^iif.^ ' declaration now substituted for it, 247. 
««ras banks, mandamus to trustees of 267. 
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Schoolmaster of a free grammar^achool, mandamus to restore. 
265. 

Sdence, opinion eyidenoe in matters of, 87. 

Scire facias, to revive a judgment, 150 ; remedy upon a recog- 
nizance, 198,318. 

Scold, common, certainty in an indictment against, 10. 

Scotland, subpoena for witnesses in, 80. 

Seal, common, mandamus to a corporation to affix, 252, 261. 

Search at the prown-office for a return to a habeas, €0idavit of, 
346. 

Sea, o£fences committed at, criminal information will not lie 
lor, 26. 

Second application, not granted, for a criminal information, 
26; or for a quo warranto information, 132; or for a 
mandamus, 285. 

Second or subsequent plea, to a quo warranto information, 
form qf it, 140. 

Security for costs, when ordered, in quo warranto information, 
.133, 127 ; when not, in mandamus, 307. 

Select vestry, mandamus to, 236. 

Sentence of defendant, upon an indictment or information, in 
banc, 103, 167; atnisiprius, 103, 167; for felony, 107, 
for misdemeanor, 108. 

Sentence, rule for, 107, HI. 

Servant, officer in the nature of, his office not the subject of a 
quo warranto information, 120. 

Serve, mandamus to a ccHporate officer to, 2.50, /orm </t/, 251 . 

Service, how, of a rule for criminal information, &c. upon 
printer of a newspaper, 34 ; of such rule m other cases, 
36 ; of rule for mandamus, 284 ; of writ of mandamus, 
287 ; of rule, &c. previously to applying for an attach- 
ment for disobeying it, 322, 323, 324 ; of rule nisi for an 
attachment, 325 ; of writ of habeas corpus, 337, 342, 
345. 

Service, affidavit of, 36. See " Affidavit of Service." 

Sessions, orders of, in what cases and how removed by certiorari, 
178. 

Sessions, mandamus to the justices at, in what cases, 215 ; in 
what not, 220, 223. 

Several pleas, in quo warranto, 140, 123, form of a second or 
subnequent plea, 140. 

Severance of defendants in their pleas in mandamus* form of 
the pleas tn JiicA a case, 298. 

Sewers, commissioners of, mandamus to, 264 ; certiorari to 
remove their orders, decrees, &c., 193; property vestecl 
in them, how described in an indictment, 7. 

^ton, quo warranto will not lie for the office of, 122 ; bat a 
mandamus will lie to elect or appoint, 272, 205. 

Sheriff, when liable to attachment, 325 ; when not;, 320. 
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Sheriff, refusing to undertake the office of, criminal iDfan- 

ation for, 25. 
Sheriff, mandamus to, to issue execution in bis county conit, 

refused, 273. 
Ship's registry, mandamus to the commissioner* of customs to 

grant, in what cases, 263. 
Side-bar rules. See " Rules." 
Signing judgment on an indictment or information, when and 

how, 109 ; on a quo warranto information. 141. 
Similiter, want of, cured by verdict, 98. 
Special capias utlagatum, 52, form of it, 52. 
Special rase, judgment on appeal subject to, cannot be, where 
certiorari lalten away, 1 65, 1 56 ; the party cannot abandon 
it and move for a mandamus, 222. 
Special distringas, in special jury cases, 76, 77, /orm of it, 78. 
Special jury, how moved for, nominated, struck, &c., 76; 
<Hffidavii of service of rule and appointments, in order to 
reduce the jury ex parte, 79 ; habeas to have the defendant 
(a prisoner) present at the striking, 8fc., 79 ; mittimus to 
Lancaster or Durham for a special jury, 74 ; postea in a 
special jury case, 95. The like in a quo warranto, 147. 
Special pleas, in criminal cases, 60, 61, 165 ; in quo warranto, 
139, /orm of it, 139; m mandamus, 302, form of it, 303- 
Special traverse, in quo warranto, 139, /orm of it, 140. 
Special venue, in an indictment, 8. 
Special verdict, upon an indictment or information, 94 ; upon 

a quo warranto information, 148 ; in mandamus, 307. 
Statute, indictment on, in what cases defects in it cured after 
verdict, 10; if statute repealed before judgment, no sen- 
tence, 101. 
Statute of limitations, in quo warranto, 123; plea of, 123; 

replication thereto, 124. 
Statute inflicting a penalty, not a remedy which will prevent 

the issuing of a Qoandamus, 207, 237. 
Stay of judgment upon indictment, until after the trial of a 

witness for perjury, refused, 103. 
Steward of a court-leet, quo warranto will lie for the oflBce of, 

121 ; mandamus to restore to, 268. 
Steward of a manor, mandamus to the lord and him, 267, /orm 

of it, 268, but not to the steward alone, 267, 213. 
Stock, mandamus will not lie to the Bank of England, to 

transfer, 255. 
Striking a special jury, how, 76; in what case ex parte, 77. 
Subornation of perjury, punishment of, by hard labour, 108. 
Subpoena to answer to a criminal information, 44, form of it, 
45 ; to a quo warranto information, 136, form of it, 137. 
Subpoena for a witness, before a grand jury, 3, form of it, 83 ; 
at a trial of an indictment or information, 80, 167, form 
of it, 82 ; at the trial of a quo warranto information, 147; 
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Ics :: Ti or of a mandtmus, 306, form of it, 308 ; €(f/idaoit </ the 

tervice of it, 83 ; attachment for not obeying it, 321, 235. 
OL 2 ^ ' Subpoena duces tecum, in what cases, 81, form ^ it, 82. 

Subpoena for a witness to attend before justices of peace in or 
.mxa: out of sessions, 81. 

Suggestion for trial in another county, 66, 167 : — suggettion 
that a fair and impartial trial cannot be had, 66 ; the 
':zc-' Hke, on an indictment againtt the Hihabitanta of a 

:i:.:. • countff, 67. 

Summary convictions, removal of, by certiorari, 178. 
*. Summing up of a case to the jury, 92. 

). fc:.': Summons of a person for poor-rates, mandamus to justices to 
tTX-' grant, 226. 

Sunday, rule nisi for attachment cannot be served on, 326. 
Supersedeas, upon bail being put in, 53, form of it, 55 ; the 
i-X' like, upon bail on habeas, 331; upon a nolle prosequi 

^;, • ' being entered, 62, form of it, 63 ; upon appearance entered 

.r, - to a quo warranto, 138; upon recognizance given on 

articles of the peace, 316. 
Surety of the peace, 312. See ** Articlet of the Peace." 
;^_: Surgeon or other medical man, opinion of, when evidence, 87. 

Surrender upon an outlawry, 52. 
5 . Surrejoinder in quo warranto, 141, form of it, 143. 

.; Surveyor of highways, appointment of, not removable by 

certiorari, 200. 
Suspension of entry of judgment, upon road indictments, in 
what cases, 97. 
... Suspension of judgment, until witness should be convicted of 

perjury, refused, 103, 
Swear into office, mandamus to, to a corporate office, 245, 
form qf it, 241, 244 ; or to the office of clerk to guardians of 
the poor, 233 ; or overseers of the poor, under a local 
Act, 235 ; or churchwardens, 272 ; or an archdeacon, 
270. Affidavit to obtain it, 280 ; rule, 282. 
^ Swearing in before officers de facto, sufficient, 121. 

Swearing in of freemen, burgesses, and other members or 
officers of corporations, books containing, inspection oi 
them in what cases, 145. 



Tales, warrant of, in what cases, 70, 77. 146, form ^ t^, 75, 
147. 

Tbxes, commissioners of, mandamus to, 265. 

Tenants in common, property of, how described in indict- 
ment, 6. 

Teste of writs : — of process upon an indictment, 43, or infor- 
mation, 45 ; of capias to proceed to outlawry, 48, of writ 
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of exigent, 49, writ of proclamations, 48, 49, capias cum 
prodaroatione, 49, and allocatur exigent, 50; of jury pro- 
cess, 75, 76 ; of writ of execution, 112. Of process on a 
quo warranto information, 136. Of a certiorari, 1 6 1 , 194 ; 
of a procedendo, 189. Of a mandamus, 213. Of an 
attachment, 327. Of habeas corpus, for bail, 330, to 
discharge a prisoner from a wrongful imprisonment or de- 
tention, 345, ad respondendum, 58, to bring a defendant 
(prisoner) to be present at the striking of a special jury, 
77, to bring a defendant (prisoner) up for judgment, 351. 

Testificandum, habeas corpus ad, 348; in what cases, 348 ; how 
obtained, 348; and form of qffidmjit for the purpose, 348, 
83 ; form of the writ, 83. 

Threat, express or implied, before a party can exhibit artacks 
of the peace, 312 ; and this must appear upon the arti- 
cles, 314. 

Time, laid in an indictment, 7 ; omission of it, when cured by 
verdict, 98 ; it need not be the true time, 8. 

Time limited for bringing a quo warranto information, 123, 
124; none limited for applying for a mandamus, but it 
must not be a stale application, 281, 226. 

Time, further, to plead, reply, &c., when granted, 60, 119, 138, 
276, 303. 

Tithes, commissioners of, mandamus to, 265 ; certiorari to 
remove an order of, 194, notice of motion, 195, fortn of the 
certiorari, 195. 

Tools for repairing highways, property in, how described in sn 
indictment, 7. 

Toll, right to, when the subject of a quo warranto informa- 
tion. 122. 

Town corporate, county of, offence in, triable in the adjoining 
county, 167 ; the like, of mandamus, 306, 307. 

Town councils, orders of, when removable by certiorari, 196, 
form of the writ, 196, recognizance, 197. 

Transfer of stock, mandamus to the Bank of England to make, 
refused, 255 ; to insurance company to make, refused, 274. 

Traverse of the return to a mandamus, 301, 302. 275, form of 
U, 303. 

Traverse, special, in quo warranto, 139 ; form of it, 139, 140. 

Treason, within the jurisdiction of the court of Queen's Bench, 
2 ; but the court will not bail for it, without consent of 
the attorney- general, 330. 

Treasurer of a county, his office not the subject of a quo war- 
ranto, 122 ; but a mandamus will lie to elect, 273 ; or a 
mandamus may issue to him to lodge his accounts, &c., 
273, 274. 

Treasury, lords of, mandamus to, 273, 253. 

Trial of indictment or information, 69 ; case called on, 85 ; jury 
called, challenged, and sworn, 85 ; case opened, 86 ; exa- 
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mination of witnesses, 87 ; cross-examination, 89 ; the 
defence, 90 ; examination, &c. of witnesses for the de- 
fence, 91 ; evidence in reply, 91 ; reply upon the latter 
evidence, 91 ; general reply, 91 ; the summing up, ver- 
dict, &c., 92 ; in what cases the jury may be discharged, 
93. Trial of indictments removed by certiorari, 166, 173. 

Trial in adjoining county, in what cases, 66, 167. 

Trial, mode of compelling a defendant in an indictment to 
proceed to, 67. 

Trial, costs for not proceeding to, 68, 145, 166. 

Trial, notice of, 69, 146, 166, 173, form of it, 70; counter- 
mand of notice of, 69. 

Trial, postponing, 84. 

Trial by proviso, 69, 146. 

Trial of quo warranto information, 146, 146. 

Trial of mandamus, 305, 307. 

Trial, new, motion for, 96. 

Trial, habeas corpus to bring a defendant (prisoner) up 
for, 349. 

Tribunals, inferior, mandamus to, 215, 230. 

Trustees, public, mandamus to, 265 : — to trustees of public 
charities, 265 ; to trustees of dissenting chapels, 266 ; 
to trustees of turnpike*roads, 266 ; to trustees of saving 
banks, 267. Quo warranto will not lie for the office of 
trustee under a local act, 122. 

Turnpike-road, building, gates, &c. upon, property in, how 
described in an indictment, 7; mandamus to commis- 
sioners of, 266. 



U. 

Umpire, in an arbitration under a Canal Act, mandamus to 

appoint, 273. 
Undertaking in enlarged rule for a criminal information, 39 ; 

in enlarged rule for a quo warranto information, 133. 
Undertaking, peremptory, to try, rule to estreat recognizance 

when discharged upon, 67 ; how if default be afterwards 

made, 67. 
Union, guardians of, mandamus to, 233. 
Universities, fellow in, not an office for which a quo warranto 

will lie, 122 ; but a mandamus will lie to admit to a 

fellowship, 261, or to elect to a fellowship, 261, or to put 

the common seal to the appointment of a lord steward, 

261. 
Unknown party, how described in an indictment, 6. 
User of office, there must be, before a quo warranto will lie, 

116; and it must be stated in the affidavit on which the 

motion is made, 129. 
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V. 



Vagrancy, mandamua to justices to adjudicate upon a charge 
of, 226. 

Value of lands taken by a railway company, mandamus to 
assess compensation for, 257. 

Variance between a mandamus and the rule for it, 21 1. 

Venire facias to answer, writ of, upon an indictment, 43, 171 ; 
form of it, 43 ; atoard of it upon the niti priut record, 71 , 
78. 

Venire facias juratores, writ of, as jury process upon an indict- 
ment or information, 75 ; how sued out, 75, 76 ; how 
and by whom returned, 77, 166, form of it, 78; award 
of it on the niti priut record, 71 ; when awarded to 
coroners, 86; entry of continuancet hy, 1\. The like, as 
jury process, upon a quo warranto information, 147. 

Venire de novo, in what cases, 307. 

Veuue in an indictment, 4 ; in an indictment for a conspiracy, 
16. Defect in, when cured by verdict, 98. Where man- 
damus to be tried, 275. 306. 

Venue, special, in an indictment, 8. 

Venue, change of, none in criminal cases, 66 ; but a suggestion 
may be entered for a trial in another county, 66. 

Verdict upon an indictment or information, 92 ; postea, 95, 
form of it, 95; in what case amended, 94; what defecU 
cured by it, 98. The like upon a mandamus, 307 ; upon 
a quo warranto, 148. 

Verdict, special, 94, form of the pottea, 95 ; the like in quo 
warranto, 148, and how settled and argued, 148 ; the 
like in mandamus, 307. 

Vestry, mandamus to call a meeting of, 235, 236. 

Vestry clerk, mandamus will not lie to admit, &c. 235. 

Vi et armis, in indictments, not now necessary, 1 1 ; omission 
of, cured by verdict, 98. 

View, rule or order for it, how obtained, 77 ; distringas for a 
view, 78 ; mittimus to a county palatine for a special jury 
and view, 74. At the trial, the jurors who have had the 
view, are called first, 85. 

Visitor, mandamus to, in what cases, 261, 273; in what not, 
270. 

Void election, mandamus to elect after, 207, 243. 

Voter at an election, not a competent relator in a quo war- 
ranto to impeach it, in what cases, 126. 

Voting-papers, burgesses to be allowed to inspect, 145, 251. 
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W. 



'Waifs, claim of right to, the subject of a quo warranto, 122. 

'Warrant of commitment, copy of, to be produced, on applica* 
tion for a habeas to discharge a prisoner, 338, 344; 
gaoler refusing to give such copy, penalty, 339. 

Warrant of detainer, how far it may remedy a defective 
warrant of commitment, 346. 

Warrant to disclaim, in what cases, in quo warranto, 139. 

Warrant of distress, mandamus to justices to grant, in what 
cases, 226, 228, 229, /orm of the mandamus, 232 ; cannot 
be removed by certiorari, 200. 

Warrant of a judge, to apprehend a defendant upon an indict- 
ment or information, 46, 43, 44, 171, 172 ; or upon out- 
lawry, 52 ; or after estreating the defendant's recognizance 
for not having proceeded to trial, 67, or for not having 
attended to receive judgment, 104; or after verdict for 
the crown, if the defendant be not under recognizance, 
104 ; or after sentence of imprisonment, if he be out of 
custody. 111. 

Warrant of nisi prius, in what cases, 70, ^46, 166, form of it, 
75, 147. 

Warrant of tales, in what cases, 70, 77, 146, form of it, 
75, 147. 

Warren, claim of right of, the subject of quo warranto, 122. 

Waterworks company, mandamus to, 260. 

Witness, subpoena for, before a grand jury, 3, /brm of it, 83 ; 
upon trial of an indictment, 80, 167, form of it, 82; 
habeas to bring him up if in custody, 348, form of it, 83. 
Upon trial of a quo warranto information, 147; upon 
trial of a mandamus, 306, /orm of it, 308. 

Witness's expenses, in what cases to be paid or tendered to 
htm, 80. 

Witness, examination of, 87, in what cases and how he may 
refresh his memory, 88 ; when sent out of court during 
the trial, 89. Cross-examination of, 89. Examination 
of witnesses for defence, 91, and of witnesses in reply, 
91. 

Woods and Forests, Commissioners of, mandamus to, 274. 

Words, defamatory, of a justice of peace, not the subject of a 
criminal information, 23. 

Works, public, mandamus to execute or complete, 256, 257 ; 
or to reinstate, 258. 

Wreck of sea, claim of right to, the subject of a quo warranto 
information, 122. 

Writ of attachment, 318. See " Attachment:* 

Writ of capias cum proclamatione, 49, /orw of it, 60. 

Writ of capias ad respondendum, 43, /orm of it, 44. 
t 
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Writ of capiu ad satisfaciendum, 111» 149» 809, form of < 

113, 151. 
Writ of error, 200. See " Error," The like, in mandamus, 

310,279. 
WriU of execution. 111, 150, 309. 
Writ of exigent, in outlawry, 49, form of it, 50 ; of allocatur 

exigent, 50, form of it, 51. 
Writs of habeas corpus, 329. See " Habeas Corput.*' 
Writ of inquiry, in mandamus, in what cases, 306, 307. 
Writ of mandamus, 204. See " Mandamtu." 
Writ of procedendo, 164, /arm qfit, 164. 
Writ of proclamations, in outlawry, 48, 49, form of it, 51. 
Writ, disobeying, punishment by attachment, 320. 
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1. SECOND EDITION of BOOK of COSTS in the 
COURTS of QUEEN'S BENCH, COMMON PLEAS and EXCHE- 
QUER, including the Costs upon the lower scale as recently settled 
by the Judges. In ttie Crown and Queen's Remembrancer's Offices ; 
in Bankruptcy and the Court for the Relief of Insolvent Debtors, also 
in Conveyancing, and Miscellaneous Matters, With a full Index. 
By Owen Richards. Price 1 5s. 

" To the l^al practitioner of the 
lower branch of the profession the work 
is invaluable, as a guide to him as to 
what, with a fair reputation, he may 
charge; and eminently advantageous, 
as rendering him certain, chary, and, 
to the minutest considerations, capable 
how to advise. To the barrister it is 
scarcely less fraught with utility. It is 
an ease to him in his practice, and not 
devoid of instruction. It enables him, 
under the sanction of authority which 
no client would dispute, to speak posi- 
tively of matters which were before 
someUiing vague." — Morning Chronicle. 

** The plan and contents of this indispen- 
sable vohime are described in the Pre- 
face. To this we can but add our testi- 
mony, that the very useful design here 

2. THE NEW CHANCERY PRACTICE; being a con- 
densed Treatise of the Practice of the Court of Chancery, as altered 
by the recent Statutes and Orders, and the Abolition of the Six 
Clerks' Office. With practical Directions, an Appendix of Forms 
(including all the New Writs), the Orders from 1828 to the present 
time, and the Modem Statutes. By Hubert Ayckbourn. Price 14s. 



indicated has been carried out; and no 
office will be completely fUmished that 
has not Mr. Bichards's Book of Costs 
lying upon the desk for hourly refer- 

«."— -iaw Timet. 

* This book has evidently been com- 
piled by one who has spared neither 
expense nor trouble in producing that 
which will notonly be invaluable to barris- 
ters, solicitors, and those connected with 
the legal profession, but also the public 
at large, as it includes the costs in all 
the courts of law, framed absolutely 
from bills which have already under- 
gone the process of taxation, and, there- 
fore, not to be disputed. We have no 
doubt the profession will hail it as a 
very great hoon,"~^8widau Timee. 



** This is a most seasonable publica- 
tion. It is compiled with anxious care ; 
vast labour has been bestowed upon the 
collection of authorities, and we have 
seldom seen a law-book more judiciously 
arrax^;ed for reference. Its execution ap- 
pears to us to be in every respect ex- 
cellent, and will be indispensable in all 
offices having any Chancery business. 
We recommend the law student to read 
it with attention."— Xaio Times. 

"The whole practice of the Court of 
Chancery is here embodied in some 
50O pages*; and considering the great 
alterations which have been efifected in 
the practice within these last few years, 
there is much credit due to the Author 
for the manner in which he has per- 
formed his task. The work has been 



careAilly arranged, and in the simplest 
manner. It is evidently the production 
of a practical man, and from its con- 
ciseness, and the practical information 
it contains, it will be found a very use- 
fill book, as well to the student as to tiie 
solicitor."— Jfomtrt^ fferald^ 

" It is, as stated in the outset, a valuable 
little volume, and it confers credit on 
the author that it should be brought out 
so speedily, and with such slight defects. 
No mere lawyer will consider his library 
complete without it ; while to the public 
it will aflbrd glimpses of the tortuosity of 
Chancery practice, which may have the 
beneficial effect of deterring many firom 
unnecessary litigation in these courts." 
—Obierver. 
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3. PRECEDENTS of MORTGAGES, TRANSFERS of 
MORTGAGES, and CONVEYANCES of MORTGAGED PRO- 
PERTY, extending to Freeholds, Copyholds, and Leaseholds; and. 
introducing New Copyhold Forms, obviating, without injury to 
Lord, Steward, Copyholder, or Solicitor, the present Difficulties in tLe 
effecting Transfers of Copyhold Securities, and realising Payment by 
Sale of the Property ; with References to the ad valorem and other 
Stamp Duties, Cases decided thereon, &c., &c. By Rolla Rouse, Esq., 
of the Middle Temple, Barrister-at-Law. 12mo. Price 8s. 



" A concise but valuable collection of 
mortf(age precedents, adai>ted particularly 
to copyhold transactions, in which he 
possesses great experience." — Legal Obt. 



" The forms appear to as to be firamed 
with care and learning, and, undoubtedlr, 
they are conveniently arranged for tbi 
purposes of ready referenc8."-Xany2^un«(. 



4. THE LAW of WARRANTS of ATTORNEY, COG- 
NOVITS, and CONSENTS to JUDGES' ORDERS for JUDGMENT. 
With Forms, &c. By Benjamin Coolson Robinson, Esq., of the 
Middle Temple^ Barrister>at-Law. Price 6s. 

not called upon, at some period of thetr 
lives, either to accept, or give, a warrant 
of attorney or cognovit. It haa beeo 
treated by Mr. Bobinson, in a manner 
which does credit to his talents, industry 
and research. His style is clear and 
terse. An Appendix of Forms, a good 
general Ind^x, and an Index of C^sa, 
give additional value to the trestifle."- 
€treat Western AdvertUer. 

** The subject embraced iri this littk 
work Is one of very great important 
and we confidently recommend it to sB 
professional men." — HtUl Packet. 



"X volume devoted to the subjectt 
discussed in this one cannot be other- 
wise than acceptable to the profession, 
to whom it will be extremely conve- 
nient to be enabled to refer in a mo- 
ment to a well-arranged 'treatise, in 
which they will find th6 latest decisions, 
and brief, but explicit, instructions for 
securely performing their responsible 
tasii." — Law Times. 

" This work will be extremely useAil, 
not only to the legal profession but to all 
personsengaged in extensive money trans- 
actions ; as th(>re are few such, who are 

5. THE PRACTICE in the OFFICES of the MASTERS 
of the Superior COMMON LAW COURTS, showing the Pnncipla 
and Rules observed by the Masters on Taxation of Costs and other 
matters. ^By Thomas Dax, Esq., one of the Masters of the Court of 
Exchequer. Price 158. 



" To London Attomies it must be 
useful in ihe highest degree, and we 
should regard it as indispensably neces- 
sary to country attomies, careful of their 
own interest, and conscientiously mindful 
of the interests of their clients ; — a work 
that was much wanted, and which, as 
the principles upon which the Masters 
proceed in taxation were never before 
explained, may be considered as the 
first on the subject. As a leg^ work it 
has one great merit, namely, being so 
/comparatively tree from technical terms, 
that the humblest country attorney, with 
the meanest capacity, may read, marls, 



learn, and comprehend it.'*— Jforntiil 
Chronicle. 

** In making extracts, we are perplexed 
by the very abundance of material 
There is not one which might not Im 
read with advantage, and we cannot toi 
stipongly recommend a careful perusal ti 
every page of this volume by the practi' 
tioner as well aa by the student." — Lm 
Timet. 

" The whole practice, is ftiUy and lu- 
cidly explained, and may be read witk 
advantage by all classes of the commu> 
nity."— Sun. 
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